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Columbia, 
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Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT 


STATEMENT 

This is an appeal from the Order entered in the Pretrial 
Proceedings (App. 26-28) insofar as that pretrial order has 
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taken out of the case the question of the unconstitutionality 
of the statute (5 D. C. Code 1940, 601 et seq., as amended) 
as it was applied to the plaintiff (appellant here) and also 
from the Trial Court’s judgment (App. 47-54) entered by the 
United States District Court for the District of Columbia 
against plaintiff in an action to vacate and annul orders of 
condemnation issued by the Board for the Condemnation of 
Insanitary Buildings for the District of Columbia whereby 
eleven of plaintiff’s properties were condemned as unfit for 
human occupation. 

For convenience, the appellant will be sometimes referred 
to hereinafter as “plaintiff” and the appellees will some¬ 
times be referred to hereinafter as “the defendants.” 

JURISDICTIONAL STATEMENT 

Plaintiff duly filed her complaint in the District Court 
on the 9th of April, 1947 (App. 2) invoking the general, 
original jurisdiction of the Court (11 D. C. Code (1940) 301 
et seq.). 

The pretrial order appealed from was entered January 
15, 1948 (App. 26-28). Notice of Intention to Apply for 
Allowance of Special Appeal was filed January 20, 1948 
(App. 28) and an Agreement of Dismissal was filed March 
11 * 1948 (App. 29) which provided, however, that peti¬ 
tioner’s rights to renew said petition or to raise the pro¬ 
posed issues in a general appeal after final disposition, were 
not prejudiced. 

The Trial Court’s judgment appealed from was filed in 
the District Court on the 27th of April, 1948 (App. 47-54). 
Plaintiff duly filed and served notice of appeal on the 4th 
of May, 1948 (App. 54). In taking the appeal, defendant 
invokes the jurisdiction of this Honorable Court to review 
and reverse the judgment of the District Court (17 D. C. 
Code (1940) 101; Rule 73, Federal Rules of Civil Pro¬ 
cedure). 
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STATEMENT OF THE CASE 

The plaintiff is and has been for a long time the owner, in 
fee simple, of certain property consisting of eleven attached 
buildings, situated in the District of Columbia at 121, 123, 
125,127,129,131, 133,135,137,139, and 141 P Street, S. W. 
The plaintiff, during all of the time of which she has been 
owner, has made adequate repairs in order to maintain the 
said premises in a reasonably sanitary condition for human 
occupancy and commensurate with the standards prevailing 
in that section and similar sections in and about the District 
of Columbia. 

On or about November 29,1944, the defendants, the Board 
for the Condemnation of Insanitary Buildings for the Dis¬ 
trict of Columbia, purporting to act under authority Sec. 
5-603, 1940 D. C. Code, notified plaintiff (App. 15) that an 
examination had been made of all the aforesaid buildings 
and that all of them were in such insanitary condition as 
to endanger the health and lives of the occupants thereof 
and persons living in the vicinity; the plaintiff was further 
required to show cause within not more than 10 days, why 
said buildings should not be condemned. On or about 
January 2, 1945, said defendants notified plaintiff (App. 
23-24) that all of the aforesaid buildings had been con¬ 
demned and that from and after 15 days, subsequent to the 
Order of Condemnation having been affixed to the con¬ 
demned buildings that no party should occupy the same. 

Upon plaintiff’s written application to the said Board 
under date of January 23, 1945, an extension of time until 
February 27, 1945, in which to make the necessary repairs 
was granted. 

The plaintiff proceeded with due diligence to make all 
necessary repairs and upon completion of the same, re¬ 
quested the Board under the provisions of Sec. 5-606, 1940 
D. C. Code to approve the repairs so made and to cancel its 
Order of Condemnation. The said Board then made or 
caused to be made an inspection of the aforesaid buildings, 
after which it advised plaintiff that the repairs made by 
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her did not remedy in a manner satisfactory to it, the con¬ 
ditions which allegedly led to the condemnation of said 
buildings, and the said Board thereupon declined and re¬ 
fused to cancel the said Order of Condemnation of January 
2,1945. 

The plaintiff thereupon attempted to have the Board 
definitely advise her wherein the repairs so made by her 
were inadequate or wherein they failed to remedy in a 
manner satisfactory to the said Board the conditions which 
led to the condemnation of the said buildings. She was 
advised that she should rat-proof the foundations of the 
buildings, repair the window frames, install window glass 
and do certain repairs to the plastering in the interior of the 
buildings. The plaintiff thereafter proceeded with these 
repairs and had various other inspections made by the 
Board, and in addition thereto made all other repairs as 
indicated by said Board on subsequent inspections; never¬ 
theless, the said Board refused and continues to refuse to 
lift the Order of Condemnation. 

In response to many persistent requests by the plaintiff 
the Board personally appeared at the site of the said 
premises on January 21,1947, more than two years after the 
issuance of the Order of Condemnation whereupon only two 
(2) of the eleven (11) buildings were completely inspected 
although all were open and available to the inspection party. 
The said Board, nevertheless, by letter dated February 27, 
1947, (App. 24-25) advised that the repairs had not been 
adequately made and consequently refused to lift its order 
on any of the eleven (11) buildings. 

The plaintiff, by the Board’s arbitrary action, has been 
denied by law the right to collect the rents, to effectively 
supervise and control any of the said condemned premises 
and has been put in the position of having to suffer im¬ 
pecunious tenants to remain rent free to further destroy and 
injure the property for the expressed purpose of preventing 
the lifting of the said Order of Condemnation and of per¬ 
petuating their rent-free status while the said Board in 
whom the power by law is vested to order the vacating had 
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not attempted in any manner by any proceeding or notice to 
vacate the premises which by their own orders were con¬ 
demned as unfit for human habitation. 

Despite the fact that since the condemnation orders have 
become effective and since improvements on the said prop¬ 
erties have been made, the assessors of the District govern¬ 
ment have increased the valuation of the improvements 
from $3,300 to $5,500 showing that the assessors recognized 
and approved the repairs made; nevertheless the said Board 
still arbitrarily refuses to lift its condemnation order. 

On April 9, 1947, the plaintiff filed a complaint, Civil 
Action No. 1508-47 in the District Court of the United States 
for the District of Columbia (App. 2-9) to have vacated and 
annulled the orders of condemnation and for the appoint¬ 
ment of a receiver to manage and control the said properties 
until Civil Action No. 1508-47 be disposed of and to further 
declare and adjudge that Sec. 5-603, 1940 D. C. Code as 
applied to plaintiff’s property to be null and void and of no 
effect as it is in violation of the Fifth Amendment of the 
Constitution of the United States. On the 30th day of July, 
1947, an order denying motion for appointment of a receiver 
pendente lite was issued in the District Court of the United 
States for the District of Columbia by Chief Justice Bolitha 
J. Laws. 

Defendants’ motion for summary judgment was denied, 
and the case came on for pretrial before Justice Schweinhaut 
on January 15, 1948, who issued an order (App. 26-28) 
which removed from the case the question of the unconsti¬ 
tutionality of statute (5 D. C. Code 1940, 601 et seq., as 
amended) and set down for trial the issue of whether or 
not the Board’s action in refusing to lift the orders of con¬ 
demnation was arbitrary in the face of plaintiff’s claim that 
she had repaired the defects which led to the condemnation. 
A Notice of Intention to Apply for Allowance of Special 
Appeal was filed January 20,1948, (App. 28) from the Pre¬ 
trial Court’s Order insofar as it had taken out of the case 
the question of the unconstitutionality of the Statute. 
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An Agreement of Dismissal was filed on March 11, 1948, 
(App. 29) whereby counsel for petitioner and respondents 
stipulated that the petition for special appeal would be 
dismissed without prejudice to the rights of petitioner to 
renew said petition or raise the proposed issues in a general 
appeal after final disposition of the cause in the District 
Court. 

The action came on for trial before the Honorable 
Matthew F. McGuire on March 9, 1948, who at the sugges¬ 
tion of counsel for plaintiff personally inspected the con¬ 
demned premises. The Court upon his return to the bench 
heard testimony of two of plaintiff’s witnesses, Dr. Edward 
G. Reinhard (App. 33-43) and Frank R. Strunk (App. 
43-46). 

Dr. Reinhard’s testimony pointed out the insignificance 
of the Board’s findings in the light of scientific standards of 
sanitation, while Mr. Strunk’s testimony showed that plain¬ 
tiff’s properties are as good as the average in that class. 

The Court then took the matter under advisement inviting 
counsel to “look into the history of that statute, what Con¬ 
gress meant by the term ‘insanitary.’” (R 30) 

The Court entered a memorandum opinion on April 7, 
1948, (App. 46) finding for the defendants. On April 20, 
1948, the Court made his findings of facts, conclusions of law 
and judgment. (App. 47-54). Plaintiff filed her Notice of 
Appeal on May 4,1948, (App. 54). 

STATUTES INVOLVED 

D. C. Code 1940, Sec. 5-601, as follows : 

“There is hereby created in and for the Distiict of 
Columbia a board to be known as the Board for the 
Condemnation of Insanitary Buildings in the District 
of Columbia, to consist of the assistant to the engineer 
commissioner in charge of buildings, the health officer, 
and the inspector of buildings of said District, and to 
have jurisdiction and authority to examine into the 
sanitary condition of all buildings in said District, to 
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condemn those buildings which are in such insanitary 
condition as to endanger the health or lives of the oc¬ 
cupants thereof or of persons living in the vicinity, and 
to cause all buildings to be put into sanitary condition 
or to be vacated, demolished, and removed, as may be 
required by the provisions of this chapter. • • • ” 
(May 1, 1906, 34 Stat. 157, ch. 2073, S 1.) 

D. C. Code 1940, Sec. 5-603 as amended Dec. 17, 1942, as 
follows: 

“Said board for the condemnation of insanitary 
buildings is authorized to investigate, through per¬ 
sonal inquiry and inspection by the members thereof, 
and through inquiry and inspection by officers, agents, 
and employees, appointed or detailed for that purpose, 
into the sanitary condition of any building or part of 
a building in said District, except such as are under 
the exclusive jurisdiction of the United States. If any 
building or part of building be found, as a result of 
such investigation, to be in such insanitary condition 
as to endanger the health or the lives of the occupants 
thereof or of persons living in the vicinity, said board 
shall cause a notice to be served on each owner or part 
owner of such building requiring him to show cause, 
within a time to be fixed by the board, why such build¬ 
ing or part of building should not be condemned. * * * 
If the owner or part owner of such building, within the 
time to show cause fixed by said board, shall in writing 
request a hearing before said board, said board shall 
fix a time and place for such hearing and shall notify 
the person requesting the same. If, within the time 
to show cause fixed by the board, or at such hearing, 
if the same be requested, the owner or part owners 
shall fail to show cause sufficient in the opinion of a 
majority of said board to prevent the condemnation of 
such building or part of building, said board shall issue 
an order condemning such building or part of building, 
and shall cause a copy of such order to be served on 
each owner or part owner thereof, and a copy to be 
affixed to the building or part of building condemned.” 
(As amended Dec. 17,1942, 56 Stat. 1054, ch. 762, SI.) 
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D. C. Code 1940, Sec. 5-606, as follows: 

“If the owner or owners of any building or part of 
building condemned under the provisions of this chap¬ 
ter shall make such changes or repairs as will remedy 
in a manner satisfactory to said board the conditions 
which led to the condemnation of such building or part 
of building, said board shall cancel its order of con¬ 
demnation and the building may be again occupied; 
and if such owner or owners can not make such changes 
or repairs within the period within which they may 
lawfully permit such building or part of building to be 
occupied under section 5-605, but proceed with such 
changes or repairs with reasonable diligence during 
that period, said board may, by special order, extend 
from time to time the period within which the occu¬ 
pants of said building or part of building may remain 
therein and within which the owner or owners thereof 
may permit them so to do.” (May 1,1906, 34 Stat. 158, 
ch. 2073, S 6.) 

STATEMENT OF POINTS 

1. Title 5-601, 603 D. C. Code, 1940 as amended delegates 
uncertain and indefinite standards which have not been 
amplified by administrative rules or regulations and have 
neither a technical meaning nor a common law background 
in the light of which they might be reasonably ascertained. 

2. The “specification” upon which the Orders of Con¬ 
demnation are based do not adequately apprise the con¬ 
demned property owner of the factors which caused the 
Orders of Condemnation to issue, and are improper findings 
upon which to base such orders. 

3. The Board for the Condemnation of Insanitary Build¬ 
ings, acting in a quasijudicial capacity when conducting a 
hearing, fails to provide a procedure commensurate with 
the requirements of due process. 

4. The Trial Court in his Findings of Facts, Conclusions 
of Law and Judgment went clearly beyond the scope of the 
issues before him and based his judgment on factors which 
he was not at liberty to consider. 
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SUMMARY OF ARGUMENT 

1. In delegating power to condemn buildings when their 
sanitary conditions are such as to endanger the lives of the 
occupants or of persons living in the vicinity thereof, 
Congress prescribed in uncertain and indefinite language 
which the administrative body failed to amplify by rules or 
regulations thus leaving unascertainable criteria for the 
guidance of the Board and the property owner. 

2. The Board in turn based its condemnation orders on 
findings which are outside the scope of “ elements of sanita¬ 
tion’’ and which themselves are lacking in the essential 
requisite of adequately apprising plaintiff making the stat¬ 
utory provision for “remedying” a difficult accomplishment 
and more frequently a vain gesture. 

3. The Board for the Condemnation of Insanitary Build¬ 
ings acts in a quasijudicial capacity particularly when 
conducting a hearing to determine the adequacy of repairs 
after condemnation. The Board members make the investi¬ 
gation, issue the Orders of Condemnation, and sit as judge 
in the hearing before the Board, which is the only statutory 
remedy provided since the repeal of Section 614. This type 
of hearing afforded by the Board is in conflict with the well 
established concepts of an adequate hearing before a fair 
and impartial tribunal. 

4. The Trial Court, in making his findings of fact, went 
clearly beyond the issues before him, and misled by the 
uncertainty of the language which purports to set out a 
standard, drew conclusions of law upon which he based a 
judgment which deprives plaintiff of her property without 
affording to her due process. 
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ARGUMENT 

I 

The language of 5-601 and 603, D. C. Code 1940, as 
amended prescribes uncertain and indefinite standards and 
in the absence of ascertainable criteria offends due process. 

The language of 5-601 and 603, D. C. Code 1940, is so gen¬ 
eral, uncertain and indefinite that it cannot in itself con¬ 
stitute a rule of law which can be enforced without offend¬ 
ing due process. 

Section 601 creates a Board and bestows upon it jurisdic¬ 
tion and authority to examine into the sanitary conditions 
of all buildings in the District and “. . . to condemn those 
buildings "which are in such insanitary condition as to en¬ 
danger the health or lives of the occupants thereof or of 
persons living in the vicinity ” 

Section 603 provides that “If any building or part of a 
building be found ... to be in such insanitary condition as 
to endanger the health or the lives of the occupants thereof 
or of persons living in the vicinity , said board shall cause a 
notice to be served on the owner . . . requiring him to show 
cause ... why such building should not be condemned. And 
if within the time specified in said notice no cause be shown 
sufficient in the opinion of the majority of said board to 
prevent the condemnation of such building . . . said board 
shall issue an order condemning such building. . . .” (Em¬ 
phasis added.) 

This is the sole standard or principle prescribed for the 
Board for the Condemnation of Insanitary Buildings. There 
is no expressed or suggested authority that the said Board 
formulate rules or regulations for the amplification of the 
delegated authority. Each inspecting officer, agent, or em¬ 
ployee, therefore, detailed for the purpose “to investigate 
through personal inquiry and inspection” is permitted to 
set his own individual criteria in light of the general, un¬ 
certain and indefinite standards set forth in the Act. 

That this fatal error in delegating authority cannot stand 
is too well known and uniformly followed to need support 
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of authority. The defective language in this Act has a 
double unlawful effect in that it also permits an administra¬ 
tive body to condemn private property on a statute which 
directs adherence to no ascertainable standards. What shall 
be the guide of the property owner in ascertaining when his 
property is or is not “in such insanitary condition as to 
endanger the health or the lives of the occupants thereof or 
of persons living in the vicinity”? The uncertainty of the 
meaning of this language is fatally defective. There is a 
total absence of what shall constitute “insanitary condi¬ 
tions.” This being the essence of the law itself, without it 
the statute is too indefinite and uncertain to support the 
Board’s action. 

In United States v. Capital Traction Company , 34 App. 
D. C. 592, an information was filed by the United States 
Attorney for the District of Columbia on behalf of the 
Interstate Commerce Commission, the first count of which 
charged that the railway company 

“did operate and run certain cars over and upon said 
railroad on certain streets in said District, and in so 
operating said cars did unlawfully permit a certain car 
so being operated by it over said railroad, to be crowded 
by persons desirous of the use of the same, and did 
thereby unlawfully fail to operate the said cars on said 
railroad so as to give passage to all persons desirous 
of the use of said cars, without crowding the same.” 

Counsel for the appellee company filed a motion to quash 
the statute under which the prosecution was instituted as 
unconstitutional and void. From the order sustaining this 
motion, counsel for the government brought the case here 
for review. The information was filed under Section 16 of 
the Act of Congress approved May 23, 1908 (35 Stat. at L. 
246, Chap. 190) which provides: 

“That every street railroad company or corpora¬ 
tion owning, controlling, leasing, or operating one or 
more street railroads within the District of Colum¬ 
bia shall, on each and all of its railroads, supply 
and operate a sufficient number of cars, clean, sanitary, 
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in good repair, with proper and safe power, equipment, 
appliances, and service, comfortable and convenient, 
and so operate the same as to give expeditious passage, 

■ not to exceed 15 miles per hour within the city limits 
or 20 miles per hour in the suburbs, to all persons 
desirous of the use of said cars, without crowding said 
cars. The Interstate Commerce Commission is hereby 
given power to require and compel obedience to all of 
the provisions of this section, and to make, alter, amend 
and enforce all needful rules and regulations to secure 
said obedience; and said Commission is given power to 
make all such orders and regulations necessary to the 
exercise of the powers herein granted to it as may be 
' reasonable and proper; and such railroad companies 
or corporations, their officers and employees, are hereby 
required to obey all the provisions of this section, and 
such regulations and orders as may be made by said 
Commission. Any such company or corporation, or its 
officers or employees, violating any provision of this 
section, or any of said orders or regulations made by 
said Commission, or permitting such violation, shall 
be punished by a fine of not more than $1,000. And 
each day of failure or neglect on the part of such com¬ 
pany or corporation, its officers or employees, to obey 
each and all of the provisions and requirements of this 
1 section, or the orders and regulations of the Commission 
made thereunder, shall be regarded as a separate 
offense.” 

Mr. Justice Van Orsdel delivered the opinion of the Court, 
which in part is as follows, page 595, 596, 598: 

“Many grounds are assigned in the motion in support 
of this contention, but we think the consideration of one 
will be sufficient to dispose of this case. It is insisted 
that the language of the act defining the offenses which 
it is intended to create is so general, uncertain and 
indefinite that it cannot in itself constitute such rule 
1 of conduct or law as can be enforced until amplified by 
specific rules, orders and regulations of the Interstate 
Commerce Commission, promulgated under the author¬ 
ity vested in the Commission by the act of Congress in 
question. 

“The Interstate Commerce Commission, it is con¬ 
ceded, has made no rules or regulations relative to the 



13 


matters complained of in the information before us. 
The specific offense which the prosecution here attempts 
to fasten upon the railroad company is that it unlaw¬ 
fully failed to operate its cars on its line of road to 
give passage to persons desiring to ride thereon, with¬ 
out crowding the same. It will be observed, that the 
principal charge is the insufficient number of cars, to 
be determined from the fact of whether or not the cars 
are over-crowded. Hence, there cannot be said to be 
insufficient cars until those in use have become over¬ 
crowded. The whole inquiry, therefore, resolves itself 
into the question as to what constitutes under the stat¬ 
ute, an over-crowded car.” 

“* * * The statute makes it a criminal offense for the 
street railway companies in the District of Columbia 
to run an insufficient number of cars to accommodate 
persons desiring passage thereon, without crowding the 
same. What shall be the guide to the court or the jury 
in ascertaining what constitutes a crowded car! * * * 
There is a total absence of any definition of w’hat shall 
constitute a crowded car. * * * It is of the very essence 
of the law itself, and without it the statute is too in¬ 
definite and uncertain to support an information or 
indictment. 

“In a criminal statute, the elements constituting the 
offense must be so clearly stated and defined as to 
reasonably admit of but one construction. Otherwise, 
there would be a lack of uniformity in its enforcement. 
The dividing line between what is lawful and unlaw¬ 
ful cannot be left to conjecture. * * 

“ * • # If the Congress has power to declare it a crime 
for the street railway companies in the District of 
Columbia to operate cars in a crowded condition, it 
must in order to impart validity to the law, declare with 
certainty, what constitutes under the statute, a crowded 
car. This it has totally failed to do. 

“The judgment of the police justice sustaining the 
motion to quash the information is affirmed, and it so 
ordered.” 

In United States v. L. Cohen Grocery Co., 255 U. S. 81, a 
criminal indictment which had been brought by the United 
States against L. Cohen Grocery Co. was quashed. In affirm¬ 
ing the action of the lower Court, the Supreme Court decided 
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the constitutionality of Section 4 of the Lever Act (Act 
Oct. 22,1919, Tit. 1, C. 80, S 2, 41, Stat. 297), the pertinent 
part of which is as follows: 

“That it is hereby made unlawful for any person 
willfully * * # to make any unjust or unreasonable rate 
or charge in handling or dealing in or with any neces¬ 
saries; to conspire, combine, agree, or arrange with 
any other person (e) to exact excessive prices for 
necessaries. * * * Any person violating any of the pro¬ 
visions of this section upon conviction thereof shall be 
fined not exceeding $5,000, or be imprisoned for not 
more than two years, or both. 

“In each of two counts the defendant, the Cohen 
Grocery Company, alleged to be a dealer in sugar and 
' other necessaries in the city of St. Louis, was charged 
with violating this section by willfully and feloniously 
making an unjust and unreasonable rate and charge in 
handling and dealing in a certain necessary; the speci¬ 
fication in the first count being a sale for $10.07 of about 
50 pounds of sugar, and that in the second of a 100- 
pound bag of sugar for $19.50. 

“The defendant demurred on the following grounds: 
(a) That both counts were so vague as not to inform it 
of the nature and cause of the accusation; (b) that the 
! statute upon which the indictment was based was sub¬ 
ject to the same infirmity because it was so indefinite 
as not to enable it to be known what was forbidden, and 
therefore amounted to a delegation by Congress of 
legislative power to courts and juries to determine 
what acts should be held to be criminal and punish¬ 
able; •••” 

The lower court quashed the indictment because: 

“Congress alone has power to define crimes against 
the United States. This power cannot be delegated 
either to the courts or to the juries of this country. * • * 

“Therefore, because the law is vague, indefinite, and 
uncertain, and because it fixes no immutable standard 
of guilt but leaves such standard to the variant views 
of the different courts and juries which may be called 
on to enforce it, and because it does not inform defend¬ 
ant of the nature and cause of the accusation against 



15 


him I think it is constitutionally invalid, and that 
the demurrer offered by the defendant ought to be 
sustained.’ * 

The question for the Court was that of the certainty or 
uncertainty of the text in question, 

“* * * that is, whether the words ‘that it is hereby 
made unlawful for any person willfully * * * to make 
any unjust or unreasonable rate or charge in handling 
or dealing in or with any necessaries,’ constituted a 
fixing by Congress of an ascertainable standard of guilt 
and are adequate to inform persons accused of viola* 
tion thereof of the nature and cause of the accusation 
against them. That they are not, we are of the opinion, 
so clearly results from their mere statement as to 
render elaboration on the subject wholly unnecessary. 
* * * And again, this condition would be additionally 
obvious if we stopped to recur to the persistent efforts 
which, the records disclose, were made by administra¬ 
tive officers, doubtless inspired by a zealous effort to 
discharge their duty, to establish a standard of their 
own to be used as a basis to render the section possible 
of execution.” 

In Lametta v. New Jersey, 306 U. S. 451, Mr. Justice 
Butler, delivering the opinion of the Court said in part, 
page 452: 

“By this appeal we are called on to decide whether, 
by reason of vagueness and uncertainty, a recent enact¬ 
ment of New Jersey, Sec. 4, R.S.N.J. 1937, 2:136-4, c. 
155, Laws 1934, is repugnant to the due process clause 
of the Fourteenth Amendment, U.S.C.A. Const. It is 
as follows: ‘Any person not engaged in any lawful 
occupation, known to be a member of any gang consist¬ 
ing of two or more persons, who has been convicted at 
least three times of being a disorderly person, or who 
has been convicted of any crime, in this, or in any other 
state, is declared to be a gangster * * V ” 

“If on its face the challenged provision is repugnant 
to the due process clause, specification of details of the 
offense intended to be charged would not serve to vali¬ 
date it. Cf. United States v. Reese, 92 U. S. 214, 221, 
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23 L. Ed. 563; Czarra v. Board of Medical Supervisors, 
25 App. D. C. 443, 453. It is the statute, not the accusa¬ 
tion under it, that prescribes the rule to govern conduct 
and warns against transgression. See Stromberg v. 
California, 283 U. S. 359, 368, 51 S. Ct. 532, 75 L. Ed. 
1117, 73 A.L.R. 1484; Lovell v. Griffin, 303 U. S. 444, 
58 S. Ct. 666, 82 L. Ed. 949. No one may be required 
at peril of life, liberty or property to speculate as to the 
meaning of penal statutes. All are entitled to be in¬ 
formed as to what the State commands or forbids. The 
applicable rule is stated in Conally v. General Const. 
Co. 269 U. S. 385, 391,46 S. Ct. 126,127, 70 L. Ed. 322.” 

“The phrase ‘consisting of two or more persons’ is 
all that purports to define ‘gang.’ The meanings of 
that word indicated in dictionaries and in historical 
and sociological writings are numerous and varied.” 

“The descriptions and illustrations used by the court 
to indicate the meaning of ‘gang’ are not sufficient to 
constitute definition, inclusive or exclusive. The court’s 
opinion was framed to apply the statute to the offenders 
and accusation in the case then under consideration; 
it does not purport to give any interpretation generally 
applicable. The state court did not find, and we cannot, 
that ‘gang’ has ever been limited in meaning to a 
group having purpose to commit any particular offense 
or class of crimes, or that it has not quite frequently 
been used in reference to groups of two or more persons 
not to be suspected of criminality or of anything that 
is unlawful. * * *” 

“The lack of certainty of the challenged provision 
is not limited to the word ‘gang’ or to its dependent 
‘gangster.’ Without resolving the serious doubts aris¬ 
ing from the generality of the language, we assume that 
the clause ‘any person not engaged in any lawful occu¬ 
pation’ is sufficient to identify a class to which must 
belong all capable of becoming gangsters within the 
terms of the provision. The enactment employs the 
expression ‘known to be a member.’ It is ambiguous. 
There immediately arises the doubt whether actual or 
putative association is meant. If actual membership is 
required, that status must be established as a fact, and 
the word ‘known’ would be without significance. If 
reputed membership is enough, there is uncertainty 
whether that reputation must be general or extend 
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only to some persons. And the statute fails to indicate 
what constitutes membership or how one may join a 
‘gang.’ ” 

In Standard Chemicals Cory. v. Waugh, 231 N. Y. 51,131 
N. E. 566, Justice Cardozo in considering the effects of 
vauge and indefinite language said in part: 

“I feel constrained to hold, in adherence to the ruling 
of the Supreme Court of the United States in U. S. v. 
L. Cohen Grocery Co. (decided February 28, 1921, 255 
U. S. 81; 41S. C. Rep. 298) and Weeds v. tJ. S. (255 XJ. S. 
109; 41 S. C. Rep 306), that the prohibition of the Lever 
Act is void, and that illegality cannot result from the 
failure to obey it I do not overlook the fact that the 
court was there dealing with a criminal prosecution. 
The ground on which it placed its judgment applies, 
and with like consequences, to civil suits as well. The 
prohibition was declared a nullity because too vague 
to be intelligible. No standard of duty had been estab¬ 
lished. No test had been supplied, as where statutes 
direct adherence to reasonable or market values. * • V* 
“Since the decision of the Supreme Court, the fact 
of indefiniteness is no longer open to inquiry. The lack 
of any standard, either expressly established, or ascer¬ 
tainable, with approximate certainty from sources 
aliunde, is to be accepted as a datum. Disobedience is 
impossible unless there is something to be obeyed ...” 
(Emphasis added.) 

In A. B. Small Co. v. American Sugar Refining Co., 267 
U. S. 233, the Court applies the measures of certainty to 
statutes involving civil liability. 

This was an action to recover for the breach of two con¬ 
tracts for the sale by a sugar refiner to a wholesale dealer 
of 35,000 pounds of refined sugar—the breach consisting in 
the buyer’s refusal to accept the sugar when delivered. 
The plaintiff secured a verdict and judgment in the District 
Court; and the defendant prosecutes this direct writ of 
error, a constitutional question, among others being 
involved. 
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In its answer the defendant set up two defenses expressly 
based on the Lever Act of August 10, 1917, c. 53, 40 Stat. 
276, Sec. 1, 4, as amended by the Act of October 22,1919, c. 
80, 41 Stat. 297, Sec. 1, 2 (Comp. St. Ann. Supp. 1923 Sec. 
31151/8 e, 31151/8ff), and on orders and regulations 
made thereunder. One defense was to the effect that the 
plaintiff was not entitled to “more than one per cent per 
pound profit on what the sugar cost, which was the prima 
facie reasonable profit fixed by the president,’* and in no 
event was entitled to “more than a reasonable profit.” The 
other defense was to the effect that the contracts were un¬ 
lawful, because they provided for delivery at a future time, 
more than thirty days away, and thereby “tended to in¬ 
crease the price of sugar and to promote the hoarding 
thereof.” Each of these defenses was challenged by a de¬ 
murrer on the grounds: First, that the facts alleged were 
not sufficient to constitute a defense under the Lever Act; 
and, secondly, that that act was in conflict with the Fifth 
Amendment to the Constitution and void. The demurrers 
were sustained on the second ground; and the defendant 
assigns error on that ruling. 

Section 4 provided it should be “unlawful for any person 
willfully to make any unjust or unreasonable charge in deal¬ 
ing in or with any necessaries,” or to agree with another 
1 ‘ to exact excessive prices for any necessaries. ” In a series 
of cases, of which United States v. Cohen Grocery Co., 255 
U. S. 81, 41 S. Ct. 298, 65 L. Ed. 516,14 A. L. R. 1045, and 
Weeds, Inc. v. United States, 225 U. S. 109, 41 S. Ct. 306, 65 
L. Ed. 537, are examples, this court held that provisions 
invalid as contravening the due process of law clause of the 
Fifth Amendment, among others, because it required that 
the transactions named should confirm to a rule of standard 
which was so vague and indefinite that no one could know 
what it was. By copious references to judicial pronounce¬ 
ments and proceedings the court illustrated what the terms 
“unjust,” “unreasonable,” and “excessive” as applied 
to prices by that provision had no commonly recognized or 
accepted meaning. 
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The Court said in part, page 239: 

“The defendant attempts to distinguish those cases 
because they were criminal prosecutions. But that is 
not an adequate distinction. The ground or principle 
of the decisions was not such as to be applicable only to 
criminal prosecutions. It was not the criminal penalty 
that was held invalid, but the exaction of obedience to 
a rule or standard which was so vague and indefinite 
as really to be no rule or standard at all. Any other 
means of exaction, such as declaring the transaction 
unlawful or stripping a participant of his rights under 
it, was equally within the principle of those cases. They 
have been so construed and applied by other courts in 
civil proceedings. Standard Chemicals, etc., Corpora¬ 
tion v. Waugh Chemical Corporation, 231 N. Y. 51, 54, 
131, N. E. 566,14 A. L. R. 1054; Dunman v. South Texas 
Lumber Co. (Tex. Civ. App.) 252 S. W. 274, 275. In 
the first of these citations, the Court of Appeals of New 
York, referring to this court’s ruling in the Cohen Gro¬ 
cery Co. case, well said: 

‘The ground on which it placed its judgment applies, 
and with like consequences, to civil suits as well. The 
prohibition was declared a nullity because too vague 
to be intelligible. No standard of duty has been estab¬ 
lished. The variant views of judges of the District 
Courts vrere quoted as evidence of the absence of a 
standard. If this is the rationale of the decision, its 
consequences are not limited to criminal prosecutions. 
A prohibition so indefinite as to be unintelligible is not 
a prohibition by which conduct can be governed. It is 
not a rule at all; it is merely exhortation and entreaty. ’ 

“As section 4 was invalid, whether taken as a civil 
regulation or as a criminal statute, it follows that in 
so far as the special defenses were based on it the de¬ 
murrers were rightly sustained.” 

In Connolly, Commissioner of Labor of Oklahoma v. Gen¬ 
eral Construction Co., 269 U. S. 385, the Supreme Court 
affirmed an interlocutory decree (3 F.(2d) 666) which en¬ 
joined certain state and county officers from enforcing the 
provisions of sections 7255 and 7257, compiled Oklahoma 
Statutes 1921 when it was challenged as being unconstitu- 
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tional because of the uncertainty of the meaning of its terms, 
‘‘current rate” and “in the locality.’’ 

Section 7255 provides in part: 

“That not less than the current rate of per diem 
wages in the locality where the work is performed shall 
be paid to laborers, ...” 

The construction company, under contracts with the 
state, was engaged in constructing certain bridges within 
the state. In such work, it employed a number of laborers, 
workmen, and mechanics, with each of whom it has agreed 
as to the amount of wages to be paid upon the basis of 
an eight-hour day, and the amount so agreed upon was 
reasonable and commensurate with the services rendered 
and agreeable to the employee in each case. The Commis¬ 
sioner of Labor complained that the rate of wages paid by 
the company to laborers was only $3.20 per day, whereas, 
he asserted, the current rate in the locality where the work 
■was being done was $3.60. 

In determining the rate of wages to be paid by the com¬ 
pany, the commissioner claimed to be acting under author¬ 
ity of a statute of Oklahoma, which imposed upon him the 
duty of carrying into affect all laws in relation to labor. 

The constitutional grounds of attack, among others, were 
that the statutory provisions, if enforced, would deprive 
plaintiff, its officers, agents and representatives, of their 
liberty and property without due process of law, in violation 
of the Fourteenth Amendment of the Federal Constitution; 
that they contain no ascertainable standard of guilt; that it 
cannot be determined with any degree of certainty what sum 
constitutes a current wage in any locality; that the term 
“locality” itself is fatally vague and uncertain. 

The court said, pages 391, 392: 

“That the terms of a penal statute creating a new 
offense must be sufficiently explicit to inform those who 
are subject to it what conduct on their part will render 
them liable to its penalties is a well-recognized require¬ 
ment, consonant alike with ordinary notions of fair 
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play and the settled rules of law; and a statute which 
either forbids or. requires the doing of an act in terms 
so vague that men of common intelligence must neces¬ 
sarily guess at its meaning and differ as to its appli¬ 
cation violates the first essential of due process of 
law.” 

“We come to the consideration of the legislation now 
under review, requiring the contractor, at the risk of 
incurring severe and cumulative penalties, to pay his 
employees ‘not less than the current rate of per diem 
wages in the locality where the work is performed. ’ 

“We are of opinion that this provision presents a 
double uncertainty, fatal to its validity as a criminal 
statute. In the first place, the words ‘current rate of 
wages’ do not denote a specific or definite sum, but min¬ 
imum, maximum and intermediate amounts, indetermi¬ 
nately, varying from time to time and dependent upon 
the class and kind of work done, the efficiency of the 
workmen, etc., as the bill alleges is the case in respect 
of the territory, surrounding the bridges under con¬ 
struction.” 

‘ ‘ In the second place, additional obscruity is imparted 
to the statute by the use of the qualifying word ‘lo¬ 
cally. ’ Who can say, with any degree of accuracy, what 
areas constitute the locality where a given piece of 
work is being done ? Two men, moving in any direction 
from the place of operations, would not be at all likely 
to agree upon the point where they had passed the 
boundary which separated the locality of that work 
from the next locality. It is said that this question is 
settled for us by the decision of the State Supreme 
Court on rehearing in State v. Tibbetts, 205 Pac. 776, 
779. But all the court did there was to define the word 
‘locality’ as meaning ‘place’, ‘near the place,’ ‘vicinity,’ 
or ‘neighborhood.’ Accepting this as correct, as of 
course we do, the result is not to remove the obscruity, 
but rather to offer a choice of uncertainties. The word 
‘neighborhood’ is quite as susceptible of variation as 
the word ‘locality.’ Both terms are elastic and depend¬ 
ent upon circumstances, may be equally satisfied by 
areas measured by rods or by miles.” 

In the present statute the uncertainty is not cured by 
delegating to the administrative body the task of rendering 
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the statutory language intelligibly definite by promulgations 
of rules or regulations. Compare: In *e Peppers, 189 Cal. 
682, 209 Pac. 896, when the court held that even conceding 
that a legislative attempt was made to confer upon the De¬ 
partment of Agriculture the power to make more certain the 
questionable clauses in the legislation; nevertheless, the 
legislature had no power to delegate to an administrative 
board or its offices the function of determining what acts or 
omissions on the part of an individual are unlawful. 

The uncertainty of the terminology of Section 5-603 is 
not cured by reason of its having a technical meaning under¬ 
stood by the class of persons affected (See Hygrade Provi¬ 
sions Co., Inc., et al v. Sherman, Att. Gen. of New York, et al 
266 U. S. 497); nor is the language cured by setting up a 
standard of conduct determinable by reference to common 
law background (See Cline v. Frink Dairy Co., 274 U. S. 
445, and People v. Mancuso, 255 N. Y. 463, 175 N. E. 177, 
67 A. L. R. 514). 

To conclusively demonstrate the danger of the uncertain 
language of Sections 601 and 603 one need only to examine 
the specification upon which the said Board based its Con¬ 
demnation Orders. The term “insanitary conditions” has 
been used as a standard to condemn plaintiff’s property on 
every ground from esthetic to structural soundness and has 
permitted deviation so far from any reasonable connota¬ 
tion of the words “insanitary conditions” as to make the 
“specifications” ridiculous. 

Assume for purposes of illustration that such unique 
conditions did exist so as to render each and every of plain¬ 
tiff’s eleven properties deficient identically the same in ten 
different items (App. 16-23) as defendants’ purported find¬ 
ings show. An analysis of these alleged deficiencies shows 
that the Board has embraced within the scope of “insani¬ 
tary conditions” other unrelated elements. 

Below are listed the ten alleged deficiencies together with 
a comment as to their appropriateness as elements consti¬ 
tuting “insanitary conditions.” 
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“1. Siding rotted and removed to such extent that rain¬ 
water may enter. 77 

Comment: It is difficult to see in what manner rain¬ 
water which would enter between the siding might cre¬ 
ate an “insanitary condition” that would endanger 
health or life. 

“2. Yard water closet enclosure and housing dilapidated, 
permitting undue exposure of occupants and permitting 
rain and snow to enter. 77 

Comment: Can exposure to rain or snow be consid¬ 
ered an “insanitary condition 77 ? 

“3. Holes in siding and floor, permitting rats to enter 
and harbor in the building. 77 

Comment: Is the absence of a rat-proof dwelling an 
“insanitary condition 77 ? If so, how many properties 
are “sanitary 77 ? 

“4. Floors weak, affording danger to life and limb. 77 

Comment: Does a weak floor constitute an “insani¬ 
tary condition 77 ? 

“5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing the control of heat and 
ventilation. 77 

Comment: Does the structural condition of a window 
or its frame affect the sanitation of a dwelling? 

“6. Plaster on walls and ceiling broken, permitting ver¬ 
min to harbor and preventing proper cleaning. 77 

Comment: This alleged defect presupposes the pres¬ 
ence of vermin, which may or may not be a fact, and 
utterly disregards the obvious fact that in view of the 
ideal harborage for vermin in furniture, rugs and 
clothing that wall cracks become only of little sig¬ 
nificance. 
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“7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation.” 

Comment: Is not this a structural defect separate 
from and in no way creating an “insanitary condi¬ 
tion”? 

“8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents.” 

Comment: Do the structural deficiencies of a wood, 
coal or tool shed have any bearing on the sanitary con¬ 
dition of the house proper? 

“9. Openings in foundation wall permit rodents to har¬ 
bor and also afford space for accumulation of refuse.” 

Comment: The accumulation of refuse is a personal 
housekeeping habit and the space under a building is no 
more offensive than an inside closet would be if refuse 
were allowed to collect. 

“10. Sills rotted, allowing building to settle, thus caus¬ 
ing floors to be uneven.” 

Comment: Certainly this alleged defect has no bear¬ 
ing whatsoever on the sanitary conditions of the prem¬ 
ises. Even under this Act, must not all condemning 
deficiencies have as the essence of their defect “insani¬ 
tary conditions”? 

It can be easily seen then that in an effort to rid the com¬ 
munity of an unattractive structure the Board has been led 
into error by the general, indefinite language of Sections 
601 and 603. It has not applied even this most elusive 
standard of “insanitary condition” in making its findings 
above, but has in completely disregarding the limitations 
inherent in proper findings even under this Act encompassed 
the entire field of structural soundness seperate and dis¬ 
tinct from the problem of sanitation. 
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The standard of sanitation which Congress meant to pre¬ 
scribe cannot be ascertained with any reasonable degree of 
certainty by either the Board, the property owner or the 
Court. The failure of the Board to formulate an objective 
definition of “insanitary conditions,’’ to provide rules or 
regulations to guide its members in their determination, or 
to adequately apprise the property owner of his deficiencies 
leaves the Act offending in guarantees of due process. 

n 

The “findings of facts” upon which the Board “alleg¬ 
edly” based its conclusions do not adequately apprise the 
condemned property owner of the factors which caused the 
Orders of Condemnation to be isued, nor do they provide 
him with a “list of improvements” necessary to have the 
order lifted. The findings are neither specific as to location 
nor extent and make it practically impossible for the owner 
to know what he must do to meet “standards of sanitation” 
nowhere described for him. 

In Saginaw Broadcasting Co. v. Federal Communications 
Commission (D. C. Appeals 1938, 96 F. (2d) 554), on page 
562, the Court, when considering the findings of fact, said, 

“This finding is not sufficiently specific to fulfill the 
requirements we have set forth above.” 

In Ronkendorff v. Taylor f s Lessee , 29 U. S. 349, 4 Pet. 
349,7 L. Ed. 882, the Court held that to divest an individual 
of his property against his consent, every substantial requi¬ 
site of the law must be shown to have been complied with. 

Defendants purporting to act under an Act of Congress 
of May 1,1906, as amended December 17,1942 (5-601 et seq., 
D. C. Code 1940 as amended) examined plaintiff’s build¬ 
ings and certified the same to be in such insanitary condi¬ 
tion as specified on accompanying sheets “as to endanger 
the health and lives of occupants thereof and of persons liv¬ 
ing in the vicinity.” 

The notice to show cause, dated November 29,1944 (App. 
15-16) had attached thereto certain “specifications” (App. 
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15-23) which purported to show wherein plaintiff’s build¬ 
ings were insanitary. The buildings covered by the speci¬ 
fications were 121 P Street, S. W., to 141 P Street, S. W. 
The specifications list ten identical “defects” on each of 
the eleven premises which are not only general in nature and 
completely removed from any relationship to sanitation, but 
are so lacking in specificity that plaintiff is not able to tell 
in which of any of the four rooms in each premise the “con¬ 
demning defect” lies. 

This failure to specify with reasonable detail has made 
such repairing “as will remedy in a manner satisfactory to 
said Board the conditions which led to the condemnation” 
unnecessarily difficult if not impossible to achieve. Having 
made only broad general findings the Board has always 
been in a position to deny the sufficiency of plaintiff’s efforts 
to “remedy the conditions which led to the condemnation.” 

The viciousness of the Board’s action becomes all the 
more apparent when one realizes that the only effective 
remedy to combat the Board’s arbitrary determinations was 
lost to plaintiff upon the repeal of 5-614 D. C. Code 1940 
on December 17, 1942, which had provided for the appoint¬ 
ment of “a jury consisting of three disinterested persons, 
one of whom shall be an architect, the second, a physician or 
a health-officer, and the third, either a structural engineer 
or a competent builder ... to inspect the premises . . . and 
return to the Court its verdict.” 

The Findings of the Board, sterotvped, general and com¬ 
pletely lacking in specificity, being the necessary factual 
bases for the Board’s Order, in the light of vague, uncertain 
standards delegated by the Act fail to provide the essential 
requisites of due process. 


m 

The Board for the Condemnation of Insanitary Buildings, 
acting in a quasijudicial capacity when conducting a hear¬ 
ing, fails to provide a procedure commensurate with the re¬ 
quirements of due process. 
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The powers and duties are found in 5-603, D. C. Code, as 
amended: 

“If any building. . .is found. . . to be in such insan¬ 
itary condition . . . said board shall cause a notice to 
be served on each owner . . . requiring him to show 
cause . . . why such building . . . should not be con¬ 
demned. If the owner ... within the time to show cause 
..., shall in writing request a hearing before said board, 
said board shall fix a time and place for such hearing. 

_If, within the time ... fixed by the board, or at such 

hearing, if the same be requested, the owner . . . shall 
fail to show cause sufficient in the opinion of a majority 
of said board to prevent the condemnation . . . said 
board shall issue an order condemning such build¬ 
ing. ...” 

and 5-606, D. C. Code 1940, as amended: 

“If the owners of any building . . . condemned shall 
make such changes or repairs as will remedy in a man¬ 
ner satisfactory to said board the conditions which led 
to the condemnation . . . said board shall cancel its 
order of condemnation . . .” 

The fundamental procedural requirements are a full hear¬ 
ing with evidence adequate to support the pertinent and 
necessary findings of fact before an impartial tribunal. 

In National Labor Relations Board v. Phelps et al (CCA 
5th) 136 F. (2d) 562, 563, the Court said: 

“. . . for a fair trial by an unbiased and non-par¬ 
tisan trier of the facts is of the essence of the adjudi¬ 
catory process as well when the judging is done in an 
administrative proceeding by an administrative func¬ 
tionary as when it is done in a court by a judge. In¬ 
deed, if there is any difference, the rigidity of the re¬ 
quirement that the trier be impartial and unconcerned 
in the result applies more strictly to an administrative 
adjudication where many of the safeguards which have 
been thrown around court proceedings have, in the 
interest of expedition and a supposed administrative 
efficiency, been relaxed.’’ 

The type of hearing provided for by the Board for the 
Condemnation of Insanitary Buildings strikes a vital blow 
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at the elementary concept of fair play. Here the prosecutor 
is judge. The same members of the Board who conduct the 
inspection and prosecute the offender sit as judge in a hear¬ 
ing before the said Board, which is the only remedy pro¬ 
vided for by statute since the repeal of 5-614 (20:414), Dec. 
17, 1942, 56 Stat. 1056, Ch 762, S 6, which had provided a 
method for the vacation or modification of condemnation 
orders in proceedings in the District Court. 

The principle is aptly stated in People v. Naimark, 154 
App. Div. 760, 139 N. Y. S. 418, where it is said: 

“ . . . The first idea in the administration of jus¬ 
tice ... is that a judge must necessarily be free from 
all bias and partiality. He cannot be both judge and 
party, arbiter and advocate in the same cause. Mankind 
are so agreed in this principle that any departure from 
it shocks their common sense and sentiment of justice. 

! And the fact that the judgment may be justified on the 
merits does not obviate the requirements of a fair trial.” 

In Unio'n Pacific R. Co. v. Syas (8 Cir) 246 F 561, the 
court when explaining the meaning of an administrative 
hearing, said: 

“This must mean a trial by a tribunal free from bias 
and prejudice and imbued with the desire to accord 
to the parties equal consideration. There is perhaps 
no more important right to which litigants are entitled 
than that they be given such a trial.” 

In Morgan v. United States, 304 U. S. 1,14, 58 S. Ct. 773, 
775, 999,82 L. Ed. 1129, the court said: 

“The first question goes to the very foundation of 
the action of administrative agencies intrusted by the 
Congress with broad control over activities which in 
their detail cannot be dealt with directly by the Legisla¬ 
ture. The vast expansion in this field of administrative 
regulation in response to the pressure of social needs 
is made possible under our system by adherence to the 
basic principles that the Legislature shall appropriately 
determine the standards of administrative action and 
that in administrative proceedings of quasijudicial 
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character the liberty and property of citizens shall be 
protected by the rudimentary requirements of fair play. 
These demand ‘a fair and open hearing,’ essential 
alike to the legal validity of the administrative regula¬ 
tion and to the maintenance of public confidence in the 
value and soundness of this important governmental 
process. Such a hearing has been described as an “‘in¬ 
exorable safeguard.’ ” 


IV 

The Trial Court in his Findings of Facts, Conclusions of 
Law and Final Judgment went clearly beyond the scope of 
the issues before him and based his judgment on factors 
which he was not at liberty to consider. 

The issue before the Trial Court as defined by the Pretrial 
Order of January 15, 1948, and which is clearly set forth 
by the Trial Court’s own “understanding of the case” (App. 
32) was “whether or not repairs of a substantial character 
have been made to warrant the Board ... in withdrawing 
its original order of condemnation and [whether or not] 
the Board’s refusal is arbitrary and capricious.” “The con¬ 
stitutional question is out of the case.” 

When the said Board issued its Orders of Condemnation 
it based them on certain specifications (App. 16-23). It 
therein enumerated deficiencies in plaintiff’s properties 
which it alleged were elements constituting such insanitary 
conditions as to endanger the health or lives of the occu¬ 
pants thereof of persons living in the vicinity. Plaintiff 
below alleged that she had eliminated by repair or other¬ 
wise these certain elements allegedly causing “insanitary 
conditions” and it was the Trial Court’s province to deter¬ 
mine the effectiveness of plaintiff’s efforts—“whether or 
not repairs of a substantial character have been made ...” 
(App. 32). 

Even a cursory examination of the Trial Court’s Findings 
in the light of these specifications (App. 16-23) shows that 
the findings go clearly beyond the scope of the issues before 
the Trial Court. 
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The Trial Court had before him the specific issue of 
whether or not the ten alleged specifications of “insanitary 
conditions” (App. 16-23) which caused each of plaintiff’s 
eleven structures to be condemned had been remedied. The 
Court found as a matter of fact (App. 48-52) many things 
above and beyond the scope of his examination and com¬ 
pletely irrelevant to a determination of whether or not the 
repairs by plaintiff were sufficient to remove the causes 
which prompted the Board to issue its Orders of Condem¬ 
nation. The Findings of the Trial Court complained of are 
(App. 48-51) 5(a), (b), (c), (f), (h), (1) which briefly deal 
with the occupation of the premises, the grade of the streets 
in the vicinity of the premises, the grade of the ground 
in front of the premises, the fire walls and chimneys, the 
roofs and the water hydrants. Not any of the above were 
alleged as elements constituting “insanitary conditions” in 
the “specifications” (App. 16-23) which led to the Orders 
of Condemnation (App. 23) nor were they alleged to have 
been “repaired.” 

Since Finding of Fact No. 7 (App. 52) covers essentially 
the same matter, it is objected to for the same reasons. 

In the light of these erroneous findings made by the Trial 
Court, it follows as a natural result that his Conclusions of 
Law and Judgment must also fail. 

CONCLUSION 

In conclusion, it is respectfully submitted that: 

1. Congress delegated authority to the Board for the Con¬ 
demnation of Insanitary Buildings without laying down pri¬ 
mary standards or intelligible principles in terms which 
are sufficiently ascertainable to become binding law. The 
said Board purporting to act under and by virtue of this 
authority has condemned plaintiff’s property, and has 
thereby deprived plaintiff, a substantial property holder, 
from her right to the beneficial use of the condemned prop¬ 
erties. Plaintiff has been further denied any effective rem¬ 
edy for the said Board’s arbitrary determination by the 
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amendment of D. C. Code 1940, Sec. 614 on December 17, 
1942. 

2. The Trial Court went beyond the scope of the issues 
before him in making his findings and thus the conclusions 
of law and judgment based thereon must fail. This Honor¬ 
able Court should declare that 5-601 et seq., D. C. Code 1940, 
as amended, is unconstitutional as applied to plaintiff or 
in the alternative reverse the judgment, and remand the 
case to the District Court with instructions to grant a new 
trial. 


Respectfully submitted, 

Jamies M. Earnest, 

600 Woodward Bldg., 
Washington 5, D. C., 
Attorney for Appellant. 

Gardiner, Earnest, Gardiner & Wren, 

Of Counsel. 
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32 Filed Apr 9 1947 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

CIVIL DIVISION 

Civil Action No. 1508 

Minnie Keyes, 734 - 7th Street, S. W., Washington, D. C., 

Plaintiff 

v. 

K E. Madsen, Assistant Engineer Commissioner in Charge 
of Buildings for the District of Columbia, District 
Building, Washington, D. C. 

Robert H. Davis, Inspector of Buildings for the District of 
Columbia, District Building, Washington, D. C. 

William H. Cary, Jr., Director, Bureau of Sanitation for 
the District of Columbia, District Building, Washing¬ 
ton, D. C. 

Board for the Condemnation of Insanitary Build¬ 
ings for the District of Columbia, 

Defendants 

Complaint to Vacate and Annul Orders of Condemnation 

and for a Receivership 

1. Plaintiff is the owner, in fee simple, of certain prop¬ 
erty situate in the District of Columbia known and desig¬ 
nated for the purpose of taxation as Lot 3 Square 599, im¬ 
proved by premises 121, 123, 125, 127, 129, 131, 133, 135, 
137,139 and 141 P Street, S. W. 

2. Defendant K. E. Madsen is the Assistant Engineer 
Commissioner in charge of buildings for the District of 
Columbia; defendant Robert H. Davis is the Inspector of 
Buildings for the District of Columbia; defendant William 

H. Cary, Jr., is the Director, Bureau of Sanitation 

33 for the District of Columbia; the defendants under 
and by virtue of the Act of May 1,1906, Secs. 5-601-2, 
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1940 D. C. Code, constitute the Board for the Condemnation 
of Insanitary Buildings in the District of Columbia. 

3. The aforesaid premises consist of 11 attached build¬ 
ings. Plaintiff has owned all of said buildings for a long 
period of time, during all of which time she has made ade¬ 
quate repairs thereto in order to maintain them in a rea¬ 
sonably sanitary condition for human occupancy; that said 
buildings have always been leased to colored tenants at 
modest rentals established for this type of housing accom¬ 
modations ; that said buildings have always been rented to 
tenants of the working class and that the average monthly 
rental for said buildings is and has been the sum of Twelve 
Dollars and Fifty Cents ($12.50). 

4. On or about November 29,1944, defendants, or certain 
of them and the predecessors in office of the others, con¬ 
stituting the Board for the Condemnation of Insanitary 
Buildings for the District of Columbia, and proporting to 
act under authority of Sec. 5-603,1940 D. C. Code, notified 
plaintiff that an examination had been made of all of the 
aforesaid buildings and that all of them were in such in¬ 
sanitary condition as to endanger the health and lives of 
the occupants thereof and all persons living in the vicinity; 
and plaintiff was further required to show cause, within 
not more than 10 days, why said buildings should not be 
condemned; that on or about January 2, 1945 said defen¬ 
dants notified plaintiff that all of the aforesaid buildings 
had been condemned and that from and after 15 days, after 
a copy of any Order of Condemnation had been affixed to 
any condemned buildings that no party should occupy such 
building. 

5. Upon receipt of the said Orders of Condemnation of 
January 2, 1945, plaintiff under date of January 23, 1945, 

made written application to the said Board for an 
34 extension of time in which to make any and all nec¬ 
essary repairs to said buildings; and on January 27, 
1945, plaintiff was granted an extension of time of thirty 
days or until February 27, 1945, to comply with the afore¬ 
said Notices of November 29,1944. 
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6. Plaintiff further alleges that Sec. 5-606, 1940 D. C. 
Code, provides that if the owner of any building shall make 
such changes or repairs as will remedy in a manner satis¬ 
factory to said Board the conditions which lead to the con¬ 
demnation of such buildings, said Board shall cancel its 
Order of Condemnation and the building may again be oc¬ 
cupied; that plaintiff proceeded with all due diligence to 
make all necessary repairs to the aforesaid buildings and 
upon completion of the same, requested the Board to ap¬ 
prove the repairs so made and cancel its Orders of Con¬ 
demnation ; that said Board made or caused to be made an 
inspection of the aforesaid buildings, after which it advised 
plaintiff that the repairs made by her did not remedy in a 
manner satisfactory to it the conditions which allegedly 
lead to the condemnation of said buildings, and the said 
Board thereupon declined and refused to cancel the said 
Order of Condemnation of January 2,1945. 

7. Plaintiff further alleges that she thereupon attempted 
to have the Board definitely advise her wherein the repairs 
so made by her were inadequate or wherein they failed to 
remedy in a manner satisfactory to the said Board the con¬ 
ditions which lead to the condemnation of said buildings; 
that she was advised that she should rat-proof the founda¬ 
tions of the buildings, repair the window frames, install 
window glass and do certain repairs to the plastering in 
the interior of the buildings; that she thereafter proceeded 
with these repairs and had various other inspections made 
by the Board or some certain inspectors from the Inspector 
of Buildings office of the District of Columbia; that plain¬ 
tiff made all repairs as required by the said Board at the 
time that the aforesaid Orders of Condemnation were en¬ 
tered ; and in addition thereto all other repairs as indicated 
by said Board on subsequent inspections made of the build¬ 
ings; and that said buildings were in a reasonably 

33 sanitary condition for human occupancy and were 
not in such insanitary condition as to endanger the 
health or the lives of the occupants thereof of any persons 
living in the vicinity. 
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8. Plaintiff alleges that she thereupon requested said 
Board personally to make a re-inspection of the buildings 
and in compliance with such request, the Board personally 
appeared at the site of said premises for an inspection on 
January 21, 1947; that in addition to the full Board, there 
was present other inspectors or employees of the District 
of Columbia; that said Board inspected only two of the 
buildings on the interior although one member thereof 
namely the Inspector of Buildings, inspected all of the 
interior of the buildings which were open and available for 
inspection; that thereafter on February 27,1947 the Board, 
through its chairman, defendant K. E. Madsen, wrote plain¬ 
tiff a letter advising that the Board found that the repairs 
ordered by the Board on November 29, 1944 had not been 
adequately made and that the buildings were still in such 
unsanitary condition as to be unfit for human habitation. 

9. Plaintiff further alleges that she is not permitted by 
law to receive any rent from the aforesaid buildings or 
any of them or to receive any rent from any of the tenants 
in said buildings nor has she any supervision or control of 
said tenants or said buildings nor has she any power of 
authority in law to vacate the houses occupied by these 
tenants whereas the defendants, or the District of Colum¬ 
bia Government, of whom they are a part, do have the legal 
right to require all of the tenants to remove from said 
premises and such right has been exercised by the District 
in other proceedings like this but notwithstanding that right 
and the rights which are denied the plaintiff in the premises 
by law, nevertheless, the defendants have not attempted in 
any wise to interfere with the use and occupancy of these 
buildings by the tenants by any proceeding or notice of 
any kind to vacate therefrom and therefore the said tenants 

and the same tenants have been occupying these 
36 premises throughout the whole period from the date 

of the original condemnation notice to the present 
time without the payment of any rent and having, or some 
of them, having sublet portions of said premises occupied 
by them to other persons who have occupied portions of 
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said premises so condemned and have paid these tenants 
more money for one room or a small portion of the said 
houses than the $12.50 per month to be paid by the original 
tenant to the owner under the contract between the tenant 
and owner or her agent in force and effect on the date of 
said condemnation and further the said tenants or some of 
them have boasted of the fact that they propose to destroy 
and injure the property as much as they could and tear 
down certain repairs all for the purpose of preventing, a 
lifting of the condemnation order so that they, the tenants, 
may continue in possession without the payment of any 
rental for the using of same. 

10. Plaintiff further charges that said tenants have no 
financial means, are judgment proof in all respects and that 
unless said rent is empounded or a receiver appointed to 
collect and preserve same, the same will be totally lost to 
the plaintiff should she prevail at the conclusion of this suit. 

' 11. Plaintiff further charges that since the condemnation 
order has become effective and since the improvements have 
been put upon the buildings by the plaintiff the assessors 
of the District Government have increased the value of the 
improvements on said property consisting of these houses 
from $3,300.00 to $5,500.00 thus showing that the assessors 
of the District recognized and approved the increased value 
of the houses from what they were when the condemnation 
notice was given. 

12. Plaintiff further charges the tenants in said premises 
have endeavored to injure the said property and the use of 
said property by causing obstructions to be placed in the 
water lines and permitting the pipes to freeze, and that as 
a result of said action by the tenants the District Gov- 
37 ernment has in each and every instance given notice 
to the owner, the plaintiff in this suit, to correct and 
remove the obstruction or to repair the pipes in 5 days un¬ 
der penalty of criminal prosecution and that she has in 
fact and in response to said demands of the District ex¬ 
pended the sum of $417.00 in plumbing bills such as closed 
closet, obstruction in sewer, broken hydrant and flow pipe, 
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broken closet and leaky water service, and that she has 
likewise been compelled to pay taxes on the said property 
at the increased assessed value and to pay water rent on 
these properties also during all of these periods and that 
in several instances the water rent has been very excessive 
due, plaintiff alleges, to carelessness or indifference or de¬ 
liberate acts on the part of the tenants occupying said 
premises or some of said tenants. The last of such notices 
was served on February 14,1947 for premises 127 P Street, 
S. W. 

13. Plaintiff further charges that she has expended con¬ 
siderable sums of money in having these premises repaired 
and improved. 

14. Plaintiff further charges as a fact that these proper¬ 
ties have been built for a number of years of frame con¬ 
struction but that all of the timbers in the construction of 
said buildings from the foundation to the rafters included 
are sound in every respect and that all of the buildings are 
sound except that the weather-boarding while considerably 
weather-beaten has been painted and re-painted and is in 
good condition; that the roofs of said buildings are sound 
and do not leak; the floors in said buildings are sound and 
are in good condition; that the plastering in said buildings 
is in good condition and the same is not in any wise danger¬ 
ous to life and limb; that the buildings as a whole are 
sound, sanitary, and safe for human occupancy and are in 
better condition than the great percentage of buildings in 
the District of Columbia occupied by this class of tenants. 

15. Plaintiff further charges that at the time the said 
buildings were condemned, they were sound; in good condi¬ 
tion and not dangerous to life and limb, or unsani- 

38 tary in any respect and that the said buildings are 
now sound in every respect, are sanitary and are not 
dangerous to the life or limb or to the inhabitants of the 
neighborhood and the original order of condemnation and 
the order refusing to lift condemnation are void and not 
based upon the facts as existing but based upon the opinion 
of the Board that these buildings, because they are now 
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snrrounded, with the exception of government buildings on 
one side, by modem brick buildings and for that reason the 
condemnation order w’as made and is intended to be con¬ 
tinued in order to force the owner of said property to 
abandon the same and permit their destruction which is, 
she is advised, the taking of property without due process 
of law’ and is contrary to her rights under the Constitution 
of the United States. 

Therefore, Premises Considered, Petitioner Prays: 

1. That the Court decree and adjudge the rights, powers, 
provisions and annulments of the parties and each of them 
in the controversy between the plaintiff and defendants and 
all members of the Board for the Condemnation on Insani¬ 
tary Buildings for the District of Columbia in all respects 
whatsoever. 

2. That the Court declare and adjudge that Sec. 5-603 
1940 D. C. Code as applied to plaintiffs properties herein 
as above referred to is null and void and of no effect as it is 
in violation of the Fifth Amendment of the Constitution of 
the United States. 

3. That the Court declare and adjudge that the defen¬ 
dants vacate, release, and discharge the said properties 
from the effect of the condemnation order of January 2, 
1945 and to decree further that their refusal to vacate said 
order is contrary to law and that the said order of con¬ 
demnation should have been vacated and released on the 
27th day of February, 1947 when the last inspection was 
made by the commissioner. 

4. That a receiver be appointed by this Court to take 
over, manage and control the said properties and to collect 
the rents therefrom pending the disposition of this suit so 
that the property shall be protected from further harm by 
the tenants during said pendency of said suit and that the 
rental if found to be due the owner, the plaintiff in this suit, 
shall be preserved and paid over to her in the Court’s final 
order of decree in this case. 
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5. And for such other and further relief as to the Court 
may seem just and proper in the premises. 

39 Minnie Keyes 


Gardiner Earnest & Gardiner 
W. Gwinn Gardiner 
James M. Earnest 
1118 Woodward Bldg. 

Washington, D. C. 

District of Columbia, ss: 

Minnie Keyes, being first duly sworn according to law 
deposes and says as follows: That she has read the fore¬ 
going complaint and knows the contents thereof and she 
verily believes the same to be true. 

Minnie Keyes 


Subscribed and Sworn To before me this 1st day of April, 
1947. 


Edith B. Lofcase 

Notary Public, District of Columbia 


40 Filed Jun 20 1947 

Answer to Complaint 

First Defense 

The complaint fails to state a claim against the defen¬ 
dants upon which relief can be granted. 

Second Defense 

1 and 2. The defendants admit the allegations contained 
in paragraphs 1 and 2 of the complaint. 

3. The defendants admit that the premises described in 
the complaint consist of eleven attached buildings. The de¬ 
fendants deny that the plaintiff, during all the time that 
she has owned said buildings, has made adequate repairs 
thereto and deny that the plaintiff has maintained said 
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premises in a reasonably sanitary condition for human oc¬ 
cupancy. The defendants are without knowledge or infor¬ 
mation sufficient to form a belief concerning the remaining 
allegations contained in paragraph 3 of the complaint 

4. The defendants admit that on, to wit, the 29th day of 

November, 1944, the Board for the Condemnation of 
41 Insanitary Buildings for the District of Columbia, 
as said Board was then constituted, addressed a com¬ 
munication to the plaintiff, as owner of record of the prem¬ 
ises described in the complaint, copy of said communication 
and of the attached specifications being hereto annexed 
marked Exhibit “ A” and made a part hereof by reference. 
The defendants further admit that on, to wit, the 2nd day 
of January, 1945, the Board for the Condemnation of In¬ 
sanitary Buildings for the District of Columbia, as then 
constituted, notified the plaintiff, pursuant to the Act of 
Congress approved May 1, 1906, as amended by the Act 
approved December 17,1942, that all of the aforesaid build¬ 
ings had been condemned and advised the plaintiff, in ac¬ 
cordance with the language of said Act, as amended, that 
“From and after fifteen days, exclusive of Sundays and 
legal holidays, after a copy of any order of condemnation 
has been affixed to any condemned building or part of build¬ 
ing no person shall occupy such building or part of build¬ 
ing ”, a copy of said notice regarding one of said premises 
(notices regarding all of said premises being identical) 
being hereto annexed marked Exhibit “B” and made a part 
hereof by reference. 

5. The defendants admit the allegations contained in 
paragraph 5 of the complaint. 

6. The defendants admit that Section 5-606, D. C. Code 
of 1940, which embodies paragraph 6 of the Act of Congress 
of May 1,1906, provides that: 

“If the owner or owners of any building or part of build- 
ing condemned under the provisions of this chapter shall 
make such changes or repairs as will remedy in a manner 
satisfactory to said board the conditions which led to the 
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condemnation of such building or part of building, said 
board shall cancel its order of condemnation and the build¬ 
ing may be again occupied; * * * ” 

The defendants admit that plaintiff made certain altera¬ 
tions to said premises but deny that the plaintiff proceeded 
with all due diligence to make all necessary repairs to the 
buildings described in the complaint. The defendants deny 
that all necessary repairs were completed upon said build¬ 
ings and admit that the plaintiff requested the Board for 
Condemnation of Insanitary Buildings to approve the build¬ 
ings in the condition in which they were following the re¬ 
pairs made by plaintiff and cancel its orders of condemna¬ 
tion. The defendants admit the remaining allega- 
42 tions contained in paragraph 6 of the complaint. 

7. Defendants admit that the plaintiff requested 
the Board for the Condemnation of Insanitary Buildings to 
advise her wherein such repairs as had been made by her 
were inadequate and wherein such repairs as had been 
made by her failed to remedy in a manner satisfactory to 
said Board the conditions which lead to the condemnation 
of said buildings. The defendants deny that the plaintiff 
was advised only to 11 rat-proof the foundations of the build¬ 
ings, repair the window frames, install window glass and 
do certain repairs to the plastering in the interior of the 
buildings ”, but say that, in addition to said items, the plain¬ 
tiff was advised of many other items, all as set forth in 
Exhibit “ A” hereto annexed and made a part hereof, which 
were required to be corrected. The defendants deny that 
the plaintiff made repairs to the said buildings as directed 
and deny that the plaintiff corrected all of the items which 
lead to the orders of condemnation of said buildings and 
deny that the plaintiff made other repairs as indicated by 
the Board on subsequent inspections of said buildings. The 
defendants deny that the said buildings are or were since 
the date of said communication to the plaintiff on, to wit, 
November 29, 1944, in a reasonably sanitary condition for 
human occupancy. 
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8. The defendants admit that the plaintiff requested the 
defendants, as members of the Board for the Condemnation 
of Insanitary Buildings, to personally reinspect said build¬ 
ings and admit that in compliance with such request all the 
defendants personally went to the site of the said buildings 
on January 21,1947; the defendants admit that, besides the 
defendants, there were present several other District em¬ 
ployees, at least one of whom was from the office of the 
Inspector of Buildings and at least one of whom was from 
the Bureau of Sanitation of the Health Department The 
defendants are without knowledge or information sufficient 
to admit or deny the allegations contained in paragraph 8 
of the complaint concerning the exact number of buildings 
inspected by all of the members of the Board, but state 
upon their best recollections that the exterior, yards, and 
out-houses of all of the buildings were personally inspected 

by all of the members of the Board; that the in- 
43 teriors of several of the buildings were inspected by 

all of the members of the Board and that the in¬ 
teriors of all of the buildings open and available for inspec¬ 
tion were inspected by at least one member of the Board 
and by an inspector employed by the Office of the Inspector 
of Buildings and by an inspector employed by the Office of 
the Bureau of Sanitation of the Health Department. The 
defendants admit that on, to wit, the 27th day of February, 
1947, the Board for the Condemnation of Insanitary Build¬ 
ings, through its Chairman, K. E. Madsen, wrote the plain¬ 
tiff a letter, copy of which is hereto annexed marked Ex¬ 
hibit “C” and made a part hereof by reference. 

9. The defendants are without knowledge or informa¬ 
tion sufficient to form a belief concerning whether the same 
tenants have been occupying buildings described in the com¬ 
plaint from November 29, 1944 to the time of the filing of 
the complaint, as to whether or not said tenants or the oc¬ 
cupants of the buildings described in the complaint pay 
any rent to the plaintiff, as to whether the occupants of 
said buildings sublet any portions thereof, as to the amount 
of rental prescribed in the agreements between the plaintiff 
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and the original tenants, as to any boasting by said tenants 
or occupants of said buildings, or as to whether the plain¬ 
tiff has any supervision or control over the tenants or oc¬ 
cupants of said buildings. The defendants say that the al¬ 
legations to the effect that the plaintiff is not permitted by 
law to receive any rent from the aforesaid buildings or 
from any of the tenants therein, that plaintiff has no power 
or authority in law to vacate the houses occupied by said 
tenants, that the defendants or the District of Columbia 
Government, of which they are part, have the legal right 
to require all the tenants to move from said premises, are 
conclusions of law and not required to be answered by these 
defendants, but, if said allegations are material, they are 
denied. The defendants admit that they have initiated no 
legal proceedings against said occupants to cause said oc¬ 
cupants to vacate the buildings described in the complaint, 
but deny that they issued no notice of any kind to require 
the occupants of said buildings to vacate the same. 

10. The defendants are without knowledge or informa¬ 
tion sufficient to form a belief concerning the allegations 
contained in paragraph 10 of the complaint. 

44 11. The defendants admit that the records of the 

Assessor of the District of Columbia show that the 
eleven buildings described in the complaint were increased 
in value for tax purposes from three hundred dollars each 
to five hundred dollars each. Defendants deny that this 
fact shows that the Assessors of the District of Columbia 
recognized any increase in value of the said buildings by 
reason of any changes made therein by the plaintiff, and 
say that they are advised by members of the Board of 
Assistant Assessors that the value of said buildings was 
increased for taxation purposes to become effective as of 
July 1, 1946, as were practically all of the houses in the 
general area where these buildings are located similarly 
increased in value for taxation purposes because the values 
of all of them for taxation purposes were found to be lower 
than their “full and true value” as required by law, that 
the Board of Assistant Assessors was without knowledge 
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of the condemnation of said buildings when said increase 
was made and that the plaintiff failed, since said valuation 
for purposes of taxation was increased, to appeal said in¬ 
crease to the Board of Equalization and Review, as she was 
entitled to do by virtue of the provisions of Section 47-708 
through 47-711, D. C. Code, 1940. 

12 and IS. The defendants are without knowledge or 
information sufficient to form a belief concerning the allega¬ 
tions contained in paragraphs 12 and 13 of the complaint. 

14. The defendants admit that the buildings described 
in the complaint are of frame construction and have stood 
for a number of years. The defendants are without knowl¬ 
edge or information sufficient to form a belief as to whether 
the roofs of said buildings are sound and do not leak. The 
defendants deny that the timbers in the construction of said 
buildings from the foundations to the rafters are sound in 
every respect, deny that the weatherboarding is in good 
condition, deny that the floors of said buildings are in sound 
and good condition, deny that the plaster in said buildings 
is in good condition, deny that the said plastering is not in 
anywise dangerous to life and limb, deny that the buildings 
as a whole are sound or sanitary or safe for human occu¬ 
pancy, and deny that said buildings are in better condition 
than a great percentage of buildings in the District of Co¬ 
lumbia occupied by the same class of tenants. 

15. The defendants deny the allegations contained 
45 in paragraph 15 of the complaint. 

Vernon E. West, 

Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel, D . C. 

Milton D. Korman, 

Assistant Corporation Counsel, D. C. 
Attorneys for defendants, 

District Building. 

• ••••••••• 


15 


47 Filed Jun 20 1947 

Exhibit “A” 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ENGINEER DEPARTMENT 
DEPARTMENT OF BUILDING INSPECTION 
WASHINGTON, D. C- 

November 29,1944. 

Miss Minnie Keyes, (Owner of Record), 

714 7th Street, S. W., 

Washington, D. C. 

Dear Madam: 

Pursuant to the Act of Congress of May 1, 1906, as 
amended December 17, 1942, pertaining to the condemna¬ 
tion of insanitary buildings, an examination has been made 
of the buildings located on Lot 3, in Square 599, known as 
Premises 121,123, 125,127, 129, 131, 133, 135, 137, 139 and 
141 P Street, S. W., as provided by Section 3 of the said 
Act. 

The undersigned do hereby certify that these buildings 
are in such insanitary condition, as specified on accompany¬ 
ing sheets, as to endanger the health and lives of occupants 
thereof and of persons living in the vicinity. 

You are, therefore, hereby directed, in accordance with 
the aforementioned Act of Congress, and amendment 
thereto, to show cause within not more than ten (10) days, 
exclusive of Sundays and legal holidays, after the date of 
service of this notice, why these buildings should not be 
condemned. 

Upon failure on your part to show sufficient cause in the 
opinion of a majority of the Board, said Board will issue 
an order condemning these buildings. 

You are entitled to a hearing before said Board if a re¬ 
quest in writing is made to said Board within the time to 
show cause fixed herein. 
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Section 4, of the said Act, provides: “That from and 
after fifteen days, exclusive of Sundays and legal holidays, 
after a copy of any order of condemnation has been affix ed 
to any condemned building or part of building no person 
shall occupy such building or part of building/ 7 

Board for the Condemnation of Insanitary Buildings, 

J. D. Arthur, Jr., 

Colonel, Corps of Engineers, U. S. Army, 
Assistant Engineer Commissioner, 
Chairman. 

Robert H. Davis, 

Deputy Inspector of Buildings and 
Director of Inspection, 

Member. 

William H. Cary, Jr., 

Director, Bureau of 

Sanitation, 

Member. 

Specifications : 

Re: 121 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

2. Yard water closet enclosure and housing dilapidated, 

permitting undue exposure of occupants and per- 
48 mitting rain and snow to enter. 

3. Holes in siding and floor, permitting rats to 
enter and harbor in the building. 

4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing the control of heat and 
ventilation. 

6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing proper cleaning. 

7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation. 
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8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents. 

9. Openings in foundation wall permit rodents to harbor 
and also afford space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

Re: 123 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

2. Yard water closet enclosure and housing dilapidated, 
permitting undue exposure of occupants and permitting 
rain and snow to enter. 

3. Holes in siding and floor, permitting rats to enter and 
harbor in the building. 

4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing the control of heat and 
ventilation. 

6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing proper cleaning. 

7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation. 

8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents. 

9. Openings in foundation wall permit rodents to harbor 
and also afford space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

Re: 125 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

2. Yard water closet enclosure and housing is dilapi¬ 
dated, permitting undue exposure of occupants and permit¬ 
ting rain and snow to enter. 

3. Holes in siding and floor, permitting rats to enter and 
harbor in building. 
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4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 

glass to remain and preventing the control of heat 
49 and ventilation. 

6. Plaster on walls and ceiling broken, permitting 
vermin to harbor and preventing proper cleaning. 

7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation. 

8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents. 

9. Openings in foundation well permit rodents to harbor 
and also afford space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

Re: 127 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

2. Yard water closet enclosure and housing dilapidated, 
permitting undue exposure of occupants and permitting 
rain and snow to enter. 

3. Holes in siding and floor, permitting rats to enter and 
harbor in the building. 

4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing the control of heat aud 
ventilation. 

6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing the proper cleaning of same. 

1 7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation. 

8. Rear sheds dilapidated, affording danger to life and 
limb, and harboring rodents. 

9. Openings in foundation wall permit rodents to harbor 
and also afford space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 
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Re: 129 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

2. Yard water closet enclosure and housing is dilapidated, 
permitting undue exposure of occupants and permitting 
rain and snow to enter. 

3. Holes in siding and floor, permitting rats to enter 
and harbor in the building. 

4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing the control of heat and 
ventilation. 

6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing the proper cleaning of same. 

7. Doors and frames broken, preventing the proper con¬ 

trol of heat and ventilation. 

50 8. Rear sheds dilapidated, affording danger to life 

and limb and harboring rodents. 

9. Openings in foundation all permit rodents to harbor 
and also afford space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

Re: 131 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

2. Yard water closet enclosure and housing dilapidated, 
permitting undue exposure of occupants and permitting 
rain and snow to enter. 

3. Holes in siding and floor, permitting rats to enter and 
harbor in the building. 

4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing the control of heat and 
ventilation. 

6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing proper cleaning. 
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7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation. 

8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents. 

9. Openings in foundation wall, permitting rodents to 
harbor and also affording space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

Re: 133 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

2. Yard water closet enclosure and housing dilapidated, 
permitting undue exposure of occupants and permitting 
rain and snow to enter. 

3. Holes in siding and floor, permitting rats to enter and 
harbor in the building. 

4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing the control of heat and 
ventilation. 

6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing proper cleaning. 

7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation. 

8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents. 

9. Openings in foundation wall permit rodents to harbor 
and also afford space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

51 Re: 135 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

! 2. Yard water closet enclosure and housing dilapidated, 
permitting undue exposure of occupants and permitting 
rain and snow to enter. 
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3. Holes in siding and floor, permitting rats to enter and 
harbor in the building. 

4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing the control of heat and 
ventilation. 

6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing proper cleaning. 

7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation. 

8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents. 

9. Openings in foundation wall permit rodents to harbor 
and also afford space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

Re: 137 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

2. Yard water closet enclosure and housing dilapidated, 
permitting undue exposure of occupants and permitting 
rain and snow to enter. 

3. Holes in siding and floor, permitting rats to enter and 
harbor in the building. 

4. Floor weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing the control of beat and 
ventilation. 

6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing proper cleaning. 

7. Doors and frames broken, preventing the proper con¬ 
trol of beat and ventilation. 

8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents. 

9. Openings in foundation wall permit rodents to harbor 
and also afford space for accumulation of refuse. 
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10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

Re: 139 P Street, S. W. 

1. Siding rotted and removed to sucb extent that rain 
water may enter. 

2. Yard water closet enclosure and bousing is dilapi¬ 
dated, permitting undue exposure of occupants and per¬ 
mitting rain and snow to enter. 

3. Holes in siding and floor, permitting rats to enter and 

harbor in the building. 

52 4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, pre¬ 
venting glass to remain and preventing the control of heat 
and ventilation. 

6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing proper cleaning. 

7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation. 

8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents. 

9. Openings in foundation wall permit rodents to harbor 
and also afford space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

Re: 141 P Street, S. W. 

1. Siding rotted and removed to such extent that rain 
water may enter. 

2. Yard water closet enclosure and housing dilapidated, 
permitting undue exposure of occupants and permitting 
rain and snow to enter. 

3. Holes in siding and floor, permitting rats to enter and 
harbor in the building. 

4. Floors weak, affording danger to life and limb. 

5. Windows and frames rotted and decayed, preventing 
glass to remain and preventing proper cleaning. 
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6. Plaster on walls and ceiling broken, permitting vermin 
to harbor and preventing proper cleaning. 

7. Doors and frames broken, preventing the proper con¬ 
trol of heat and ventilation. 

8. Rear sheds dilapidated, affording danger to life and 
limb and harboring rodents. 

9. Openings in foundation wall permit rodents to harbor 
and also afford space for accumulation of refuse. 

10. Sills rotted, allowing building to settle, thus causing 
floors to be uneven. 

46 Filed Jun 20 1947 

Exhibit “B” 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ENGINEER DEPARTMENT 
DEPARTMENT OF BUILDING INSPECTION 
WASHINGTON 4, D. C. 

January 2, 1945. 

Miss Minnie Keyes, (Owner of Record), 

714 7th Street, S. W. 

Washington, D. C. 

Dear Madam: 

On November 29,1944, a notice was served on you advis¬ 
ing you of the insanitary condition of the building on Lot 
3, in Square 599, known as Premises 121 P Street, S. W., 
and directing you to show cause within ten (10) days why 
this building should not be condemned. 

In view of the fact that you have failed to comply with 
aforementioned notice, and the undersigned having made 
a personal examination of this building, you are hereby 
advised that the aforementioned building is hereby con¬ 
demned. You are further advised, in accordance with Sec¬ 
tion 4 of the Act of Congress of May 1, 1906, as amended 
December 17,1942, “That from and after 15 days exclusive 
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of Sundays and legal holidays, after a copy of any order of 
condemnation has been affixed to any condemned building 
no person shall occupy such building or part of building.” 

In the event you elect to repair this building before the 
expiration of this fifteen (15) day period, this notice will, 
of course, be cancelled. 

A copy of this notice will be attached to the subject 
premises. 

Board for the Condemnation of Insanitary Buildings, 

J. D. Arthur, Jr., 

Colonel, Corps of Engineers, U. S. Army, 
Assistant Engineer Commissioner, 
Chairman. 

Robert H. Davis, 

Deputy Inspector of Buildings and 
Director of Inspection, 

Member. 

William H. Cary, Jr., 

Director, Bureau of 

Sanitation, 

Member. 


53 Filed Jun 20 1947 

Exhibit “C” 

Miss Minnie Keyes, 

714 7th Street, S. W., 

Washington, D. C. 

Dear Madam: 

1 In response to your repeated requests, inspectors repre¬ 
senting the Board for the Condemnation of Insanitary 
Buildings have made numerous reinspections to determine 
whether the conditions which caused the Board to condemn 
the buildings known as 121 to 141 P Street, S. W., inclusive, 
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had been satisfactorily corrected. All of these reinspec¬ 
tions indicated that the conditions remained uncorrected. 

Finally, at your request, the Board personally made a re¬ 
inspection of the premises on January 21, 1947, at which 
time you, your attorney, Mr. James M. Earnest, and your 
repairman were present. The Board found that the repairs 
ordered by the Board on November 29, 1944, had not been 
adequately made and that the buildings were still in such 
insanitary condition as to be unfit for human habitation. 

Very truly yours,. 

K. E. Madsen, 

Colonel, Corps of Engineers, U. S. Army, 
Assistant Engineer Commissioner, 
Chairman. 


57 Filed Jun 1 1948 

Amendment to Answer 


The defendants, as additional answer to the complaint, 
allege: 


Third Defense 


The issues between the plaintiff and defendants and all 
matters which might have been litigated between them re¬ 
garding the eleven houses described in the complaint have 
been heretofore adjudicated adversely to the plaintiff on, to- 
wit, the 10th day of June, 1946, in the case of Minnie Keyes 
v. J. D. Arthur, Jr., et al., Civil Action No. 33856 of this 
Court, the said J. D. Arthur, Jr., defendant in said action, 
being the predecessor in office of the defendant K. E. Mad¬ 
sen as Assistant Engineer Commissioner of the District of 
Columbia and a member of the Board for the Condemnation 
Cf Insanitary Buildings in the District of Columbia, and all 
other parties and the subject matter being the same as those 
in the above-entitled cause. 


i 
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Fourth Defense 

The defendants say the plaintiff is estopped to question 
the original order of condemnation. 

Vernon E. West 
Corporation Counsel, D. C. 
Oliver Gasch 

Asst. Corporation Counsel, D. C. 

Milton D. Korman 
Asst. Corporation Counsel, D. C. 

Attorneys for Defendants 

| 


54 Filed Jan 19 1948 

Pretrial Proceedings 
Statement of Nature of Case: 

There is established by law (5 D. C. Code, 1940—601 Et 
Sec, as amended) what is known as the Board for the Con¬ 
demnation of Insanitary Buildings in the Dist. of Col. This 
Board on Jan. 2, 1945, condemned certain houses in south¬ 
west Washington owned by the plaintiff. 

Prior to the actual condemnation the Board for the Con¬ 
demnation of Insanitary Buildings had directed a letter to 
the plaintiff, setting forth in detail the items upon which it 
had concluded that the buildings should be condemned as 
insanitary and dangerous to health. Subsequent to the con¬ 
demnation, the Board extended the effective date of the or¬ 
der upon the request of the plaintiff to enable the plaintiff 
to remedy the conditions found by the Board. The plaintiff 
contends that she made certain repairs to said buildings. 
Thereafter, further inspections of the premises were made 
by the Board or representatives of the Board. The plaintiff 
contends that the buildings were at all times, both before 
and after the order of condemnation, in a reasonable, sani¬ 
tary condition for human occupancy and were not in such 
insanitary condition as to endanger the health or the lives 
of the occupants thereof or of any person living in the vicin- 
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ity. Plaintiff, further, contends that she has made each and 
every repair ordered by the Board; and that the Board has 
arbitrarily and capriciously failed and refusal to vacate the 
said orders of condemnation of Jan. 2, 1945. 

Plaintiff, also, contends that Title 5 Sect. 603 as applied 
to plaintiff’s properties is null and void and of no effect and 
is in violation of the 5th amendment. 

Defendants, who compose the Board of Condemnation, 
contend that in a prior action No. C. A. 33856, entitled 
Keyes vs. Arthur, et al, the question of the validity of the 
order of condemnation and of the validity and constitution¬ 
ality of the above referred to Act of Congress was passed 
upon by Mr. Justice Bailey and is res ad judicata. 

The Pretrial Judge feels that since the motion to dismiss 
was filed prior to the answer and no testimony was taken 
and no memorandum opinion written by the Court in the 
prior action he is unable to decide whether or not the deci¬ 
sion of the Court in the prior action is res adjudicata of the 
constitutional question. 

55 However, the Pretrial Judge having before him the 
complaint and answer is of the opinion that the alle¬ 
gation of the answer taken together do not establish the case 
of unconstitutionality of the Statute as applied, and that 
issue is therefore taken out of the case, leaving to the Trial 
Court to determine whether or not there was such a suffi¬ 
cient compliance with the order of the Board as to make its 
refusal to lift its order of condemnation unreasonable and 
arbitrary. 

The Defendants deny the plaintiff has made adequate re¬ 
pairs to said buildings and deny that the plaintiff, since 
said order of condemnation, has maintained said premises 
in a reasonably sanitary condition for human occupancy and 
that their refusal to lift the order of condemnation is based 
upon facts which constitute a rational basis for conclusions 
reached by the Board as an administrative body. The de¬ 
fendants say that the buildings are in such insanitary condi¬ 
tion as to endanger the health or lives of the occupants 
thereof or of persons living in the vicinity. 
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The Pretrial Judge denied the defendant’s motion for 
judgment on the pleadings for the reason that he believes 
the allegation of the plaintiff that she had complied with all 
the requirements of the Board was sufficient, even though 
not detailed, to tender the required issue of fact. 

This case shall not be called before the 1st of February. 

H. A. SCHWEINHAUT, 

Pretrial Justice . 

Dated January 15, 1948 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

James B. Earnest, 

Attorney for Plaintiff . 

Milton D. Korman, 

Attorney for Defendant. 


56 Filed Jan 20 1948 

Notice of Intention to Apply for Allowance of Special 

Appeal 

Notice is hereby given this 20th day of January, 1948, 
that Minnie Keyes, plaintiff, hereby intends to apply for al¬ 
lowance of a special appeal to the United States Court of 
Appeals for the District of Columbia from the order of this 
Court entered on January 15, 1948, insofar as it has taken 
out of the case the question of the unconstitutionality of the 
statute (5 D. C. Code 1940, 601 et seq., as amended) as it is 
applied to the plaintiff, in favor of Col. K. E. Madsen et al, 
defendants, against Minnie Keyes, plaintiff. 

1 Gardiner, Earnest & Gardiner 

By W. Gwynn Gardiner 

1118 Woodward Building 
Washington 5, D. C. 
National 5657 

Attorneys for Plaintiff 
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77 Filed Mar 12 1948 

United States Court of Appeals for the District of Columbia 

Filed Mar 11 1948 

Agreement of Dismissal 

It is hereby stipulated and agreed by and between counsel 
for petitioner and counsel for respondents that the petition 
for special appeal from an interlocutory order entered on 
January 15, 1948, by Justice Schweinhaut of the District 
Court of the United States for the District of Columbia in 
pretrial proceedings in the matter of Minnie Keyes, plain¬ 
tiff, vs. Colonel K. E. Madsen, et aL, defendants, Civil Ac¬ 
tion No. 1508-47, be dismissed without prejudice to the 
right of the petitioner to renew said petition or raise the 
proposed issues in a general appeal after final disposition of 
said cause in the District Court of the United States for the 
District of Columbia. It is further stipulated and agreed 
that all costs herein shall be taxed against the petitioner. 

Gardiner Earnest and Gardiner 

By /s/ Jamest M. Earnest 
Attorneys for petitioner 
1118 Woodward Building. 

/s/ Vernon E. West, 

Corporation Counsel, D. C. 

/s/ Chester H. Gray 

Principal Assistant Corporation Counsel, 

/s/ Milton D. Korman 
Assistant Corporation Counsel, D. C. 

Attorneys for respondents 
District Building. 
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1 Filed Oct 29 1948 

Transcript of Proceedings and Testimony. 

Tuesday, March 9,1948 

3 PROCEEDINGS 

The Deputy Clerk: The case of Keyes versus Madsen 
and others. 

The Court: Well, is this matter up on appeal? 

Mr. Korman: There has been an application for spe¬ 
cial appeal, Your Honor. 

The Court: Well, is the matter res adjudicata? 

Mr. Korman: I have here an amendment to the Answer, 
which counsel for plaintiff has consented to, which raises 
specifically the questions of res adjudicata. 

Mr. Gardiner: When the matter was before the Court 
for pre-trial, the Judge took it up himself and decided the 
constitutionality of the case and held it would be valid, and 
we ask for a special appeal from that. 

The Court then referred the matter to Your Honor or 
some Judge over here for trial on questions other than the 
constitutional question. 

The Court: You mean the Court of Appeals? 

Mr. Korman: Oh, no. 

The Court: Here is what I find in the file: the pre¬ 
trial order. Next to it, Notice of Intention to File for Al¬ 
lowance of a Special Appeal—notice given this plaintiff, 
Keyes. 

Was that Judge Bailey’s action? 

4 Mr. Gardiner: No, Your Honor. 

The Court: Judge Schweinhaut’s action with 
reference to the constitutional question? 

Mr. Earnest: Yes, Your Honor. 

The Court: You raise the constitutional question here 
again? 

Mr. Earnest: Yes, and at the pre-trial order Judge 
Schweinhaut says—Your Honor has that before you—feels 
the motion to dismiss was filed prior to the answer. He 
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is now referring to the prior case decided by Judge Bailey. 
No testimony was taken; a memorandum opinion was writ¬ 
ten by the Court in the prior case—that it may be decided 
whether the decision of the Court is res adjudicata and he 
continues on with respect to the constitutional question: 
1 ‘However, the pre-trial Judge having before him the com¬ 
plaint and answer”—meaning before you now, Sir, the 
allegations of the answer taken together. 

Mr. Korman: Should be allegations of the complaint 
and answer taken together. 

Mr. Earnest: Yes—the allegations “do not establish 
unconstitutionality as applied” and that issue taken out of 
the case, leaving the trial court to determine whether— 

The Court: (Interposing) I am bound by the Pre¬ 
trial Judges. The statement has been signed by both 
5 counsel. The judgment on the part of the pre-trial 
judge is reserved and you have a right to appeal. 

Mr. Earnest: Right, Your Honor. We acted to pre¬ 
serve our rights, and therefore we filed Notice of Intention 
to File for Allowance of a Special Appeal. 

Mr. Gardiner: We consented to an extension of time 
for answer and notice for a special appeal until Your Honor 
had disposed of this, so if we win on the facts— 

The Court: I will hear the case on the main issue. The 
constitutional question is reserved. 

Mr. Earnest: Thank you, Your Honor. 

The Court: All right, gentlemen. 

Mr. Korman: May I ask Your Honor just one question 
in that connection. I take it by what Your Honor has said 
there will be no question raised in this proceeding before 
Your Honor concerning the validity of the order of con¬ 
demnation, and that the only issue Your Honor is going to 
hear now is the question whether or not the Board is acting 
arbitrarily in refusing to lift the order of condemnation? 

The Court: I did not understand it that way. The only 
issue out of the case is the question of the constitutionality 
of the statute under which the Board is supposed to act. 
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(Thereupon, there was some further colloquy between 
counsel and the Court, after which the Court made 

6 the following statement:) 

The Court: The constitutional question is out of 
the case. The special appeal can be made. The only thing 
before me is whether or not this case should be dismissed 
because the parties are the same, the subject-matter is the 
same, and the matter at issue was res adjudicata before 
Judge Bailey. So far, so good. I am assuming the consti¬ 
tutional question is out of the case. Therefore, the original 
order is valid, the public statute complied with. There has 
been, however, a change in the situation, and that is the 
individual plaintiff here has made repairs of a substantial 
character warranting the Board to withdraw its original 
order of condemnation. Am I correct? 

Mr. Earnest: Yes, Your Honor. 

The Court: That the issue in the case is whether or not 
repairs of a substantial character have been made to war¬ 
rant the Board— 

! Mr. Earnest: (Interposing) Yes, sir. 

The Court. (Continuing)—in withdrawing its original 
order of condemnation. 

Mr. Earnest: Yes, sir. 

The Court: That has been your position, and the 
Board’s refusal is arbitrary and capricious? 

Mr. Earnest: Yes, sir. 

7 (Thereupon, after some discussion off the record, 
further colloquy between the Court and counsel and 

a brief Opening Statement on behalf of plaintiff by Mr. 
Gardiner, a recess was taken until 2:00 o’clock p.m., after 
which the Court returned to the bench and counsel to their 
respective places at the counsel table; whereupon, a request 
was made by plaintiff for the Court to inspect the premises 
involved in the above-entitled cause, which request was 
granted by the Court and adjournment had. The Court and 
counsel for the parties thereupon proceeded to the prem¬ 
ises to make such inspection, after which the Court and 
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counsel for the parties returned to the court room at 3:00 
o’clock p.m., and trial was resumed.) 

Testimony on Behalf of Plaintiff 

Whereupon Edward G. Bernhard was produced as a wit¬ 
ness on behalf of the plaintiff herein, and having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Earnest: 

Q. Doctor, will you please state your full name, please 
Sir? A. Edward G. Beinhard. 

8 Q. Where are you employed, Doctor, or what is 
your business connection? A. I hold the position of 

Professor of Biology and am head of the Department of 
Zoology of Catholic University of America here in Wash¬ 
ington. 

I might say the Department of Biology includes all the 
branches of biology, zoology, bacteriology, and the like. 

Q. How long have you occupied that position, Doctor? 
A. Eight years. 

■ Q. And will you state briefly what your training and 
experience has been? A. I hold the degrees of Bachelor of 
Arts, Master of Arts, and Doctor of Philosophy; the latter 
from the University of Minnesota, in 1930. 

I have been in biological work all my adult life, both as 
a teacher and investigator. 

I held the position of biologist with the Division of Sani¬ 
tation for the Minnesota State Board for about three years. 
My other experience has been largely teaching and in the 
research field. 

Q. Are you identified with any orders or professional 
groups? A. I belong to all the societies a person in 

9 my position would be expected to be associated with 
—national societies; and from a local standpoint, the 

Washington Academy of Science and I am Vice-President 
of the Helminthological Society. 
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The Court (interposing): Will you spell it for him, 
Doctor. I take the liberty of intruding myself— 

The Witness: H-e-l-m-i-n-t-h-o-l-o-g-i-c-a-1. 

The Court: —logical? 

The Witness: Yes, Your Honor. 

The Court: Parasitology and entomology? 

The Witness: Yes, Your Honor. 

The Court: What is the derivation of that word, Doc¬ 
tor? 

The Witness: In Greek, it means a worm—Helminth. 
By Mr. Earnest: 

Q. Are you identified with that order? A. Yes. 

Q. In what capacity? A. This year, I am Vice-President 
of the group and I am editor of a journal which they pub¬ 
lish. 

Q. Doctor, have you made an examination, at my request, 
of the premises here involved, which are generally identified 
as premises 121 to 141 P Street, Southwest? A. Yes, 
10 I inspected the premises. I believe it was Friday of 
last week. I spent some time inspecting them; in 
fact I saw all eleven units of that particular property. 

Q. I ask you whether or not, in your opinion those prem¬ 
ises that you saw and observed are in an insanitary condi¬ 
tion and dangerous to the lives of the occupants thereof, if 
any, or people in the immediate vicinity? A. I look at them 
from the standpoint of public health; also from the stand¬ 
point of any disease organs or organisms capable of trans¬ 
mitting disease. In my opinion these premises would not 
constitute a health hazard either to the people living in them 
or to people in the neighborhood; that is, the premises 
themselves. I am not talking about the tenants who might 
be occupying them. 

The Court (interposing): Doctor, you are an expert 
bacteriologist? 

The Witness: I have studied bacteriology. 

The Court: But that is not part of the general subject 
of zoology? 
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The Witness: Those branches are very closely inter¬ 
woven, and the nursing profession, medicine, that of sani¬ 
tary engineer—anything of that sort, have their origin from 
the basic subject of biology itself. 

The Court: You consider yourself a biologist or a 
pathologist, do you? 

The Witness: Not a pathologist, no. 

11 The Court: A bacteriologist? 

The Witness: I make no claim to being a pro¬ 
fessional bacteriologist but I think I have had enough tech¬ 
nical training to give an opinion based upon generally 
accepted scientific information on matters of this particu¬ 
lar sort. 

The Court: You testify as an expert in this field, the 
science of biology, science of life? 

The Witness: Correct. 

The Court: And you give numerous forms of life such 
as we see manifest in the jelly-fish up through the star-fish 
until you come to the mammal? 

The Witness: Right. 

The Court: But you only deal with their structure from 
the standpoint of their anatomical characteristics; you 
don’t go into pathology, physiology, and so on, do you? 

The Witness: Indeed we do. The subject of biology 
involves not only knowledge of the status of creation itself, 
its relation to other organisms and environment, the physi¬ 
cal effects of temperature and moisture, but all those fac¬ 
tors, which have an effect on life; early environment in 
which the organism lives. 

The Court: I took quite a lot of premedical work, and 

I was not trained in that fashion. Of course that 

12 was some years ago—more than I care to remember. 

Science has advanced, of course. 

You may continue, Sir. 

By Mr. Earnest: 

Q. Then, if I understood the purport of the answer to 
my last question, it is your opinion that these premises here 
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involved are not insanitary and are not dangerous to the 
lives of the occupants or the people living in the immediate 
vicinity thereof? A. That is correct. I do believe that. 

Q. Doctor, let me ask you this: assuming that in prem¬ 
ises of this character we had instances of holes or spaces in 
the plaster; and assuming further that they might be poten¬ 
tially a harbor for vermin, such as bed bugs or cockroaches 
and the like, would or would not that isolated factor render 
these premises insanitary in your opinion? A. There is a 
good deal of suspicion, one might say, about the danger of 
certain lower organisms such as bed bugs and cockroaches. 
There is absolutely no scientific evidence that can be ad¬ 
duced that supports the view that bed bugs either cause or 
transmit disease. Bed bugs do lay their eggs in crevices, 
that is true, and the young that come from the eggs must 
feed upon human blood. That also is true. Then they re¬ 
tire to the crevices and enter into another stage, and 
13 must feed again upon blood. But practically the 
only harm they do is to cause discomfort to the per¬ 
son on which they feed. They in themselves are not disease 
agents. They do not act as reservoirs for bacteria. 

If they were to feed upon a sick person, those diseased 
germs -would not survive and would not be transmitted to 
another person. 

Much the same can be said of cockroaches. They have 
opportunity of getting in contact with human food and go 
quickly to sources of food, but in themselves they do not 
carry disease; and from that standpoint both bed bugs and 
cockroaches are considered rather insignificant. 

Q. Doctor, did you see any evidence of bed bugs or cock¬ 
roaches in your inspection of these premises? A. No. 

Q. Assuming that these premises might have around the 
floor or baseboard openings sufficiently large to permit the 
passage through of rodents or rats, would or would not that 
one isolated factor be sufficient, in your opinion, to say 
that these premises are insanitary and unfit for human 
occupancy? A. No. First of all, I would say that very few 
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premises are absolutely rat-proof to begin with. It 

14 is a very difficult thing to accomplish. 

Secondly,—I am thinking of this in the District of 
Columbia—it is true that in some parts of the world rats 
are a great menace because the rat may carry bubonic 
plague and other diseases, particularly in the tropic coun¬ 
tries. But, to my knowledge, there has never been any 
instance of plague or any disease connected with domestic 
rats in the District of Columbia. 

The diseases are caused not by the rats themselves but 
by fleas which live on the rat, and when a rat dies these 
fleas leave the rat and oftentimes get on human beings and 
suck blood from the body of the human being, and in that 
way, if the rat harbors the bacillus of the plague or some 
other disease, the disease is transmissible. 

But what is true of the Tropics is not necessarily true 
here. And, just arguing from the same point, that one 
might be bitten by a mosquito, say, in Guadacanal—we just 
do not have here the mosquito or other viruses or other 
diseases that are transmitted in other countries. 

To sum up about the rat business, to be bitten by a rat 
in some parts of the world might be a very serious danger 
to health, but in this area I would consider it minor under 
these local conditions which we have here. 

The Court: Do you think rats carry tuberculosis, Doc¬ 
tor? 

15 The Witness: No, sir. I never heard any state¬ 
ment along that line. 

The Court: Well, then is it your opinion that rats in 
the District of Columbia are merely a menace to property, 
destructive to property, and matters of that kind, and not 
carriers of disease so far as human beings are concerned? 

The Witness: I would say, without qualification, that 
rats could, under certain conditions, transmit disease. But 
under conditions here I don’t think one may be concerned 
too seriously except for their destruction of property and 
obnoxious nature of their ingestation and nuisance value, 
and other things of that sort. 
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The Court: The kinds here, where a rodent in a bakery, 
for instance, gets into breads and pies and other bakery 
supplies, you consider not harmful to human beings? 

The Witness: Any organism that may be unclean and 
gets into contact with food is potentially a health menace. 
That involves not only the rat, but cat, dog and so on. 

I think rats should be controlled. I think personal clean¬ 
liness as a health measure is necessary and desirable, but 
nowadays we take care of the water supply, food and 

16 meat handling—those things, which were once a very 
serious problem are all very well taken care of; mat¬ 
ters of personal cleanliness, environment, and so on, are 
all pretty well taken care of. 

1 The Court: In your opinion, Doctor, from the standpoint 
of your professional viewpoint, there is nothing in the 
locality or surroundings of these premises which in any way 
are insanitary or detrimental to human health? 

The Witness: The conditions are not ideal but they do 
not fit my conception as being a menace to personal or com¬ 
munity health. 

Mr. Earnest: Take the witness. 

Cross-Examination 
By Mr. Korman: 

Q. You spell your name, Doctor, R-h-i-n-e-h-a-r-t? A. No, 
sir; R-e-i-n-h-a-r-d. 

Q. Reinhard? A. Reinhard. 

Q. Doctor, you have told us about bed bugs; now you say 
they are not known to he carriers of disease. They do bite 
people though, don’t they? A. They do bite people. 

Q. WTiere they bite, there is always a possibility of in¬ 
fection, isn’t there? 

You can answer that yes or no. 

17 A. Yes, there is a possibility of infection. 

Q. And if they are present in a house that would 
be conducive of their crawling in and laying eggs, there 
certainly would be graver danger to the people of that 
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house from infectious bites of those insects than other 
places that do not have them; that is true? A. It would 
introduce one additional possibility that another premises 
would not have. 

Q. You said, Doctor, that roaches do not in themselves 
transmit disease; they do, however, according to your testi¬ 
mony, carry filth, and they, like any other living thing, can 
carry filth to food; right? A. Yes; but filth is not disease. 

Q. Isn’t it true that they can carry filth to food? A. They 
could carry filth to food. 

Q. And where there are places in a house where such 
insects may harbor, it is more likely that food may be con¬ 
taminated by roaches than a house which does not have 
such places; true? A. You have changed from “filth” to 
4 4 contamination ’ ’ ? 

Q. Let’s put it this way: that filth may be brought in, 
than in other places. A. I would like to get some idea of 
what you mean. 

18 Q. Roaches do crawl over human excrement, don’t 
they? A. Yes. 

Q. And if they crawl over food, there is a possibility of 
their putting human excrement on food; true? A. No, sir; 
because roaches are never found outdoors, so 44 filth” would 
not 44 be brought in”. 

Q. They never go outdoors at all? A. No, sir. 

Q. Do they get dirt on their feet? A. From the places in 
which they dwell—in houses—certainly. 

Q. They pick up bacteria that they be around? A. It 
could happen if bacteria were present; but bacteria and 
dirt are not the same thing. 

Q. Well, is not bacteria in dirt frequently? A. Not all 
bacteria are injurious. 

Q. Doctor, I would like to have you answer that yes or no. 
A. Bacteria does exist in some. 

Q. There is always the possibility of harm if bacteria 
is present, and you never can tell whether it is present 
without a microscopic examination or some other exam¬ 
ination under scientific conditions? A. Technically, of 
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19 course, a microscopic or cultural examination of the 
medium is called for. 

Q. In the light of all we have just been talking about, 
Doctor, you still wish to testify, and want this Court to 
understand, that a place that can and is liable to harbor 
bed bugs and cockroaches is just as healthful as a place 
that does not harbor them? 

Mr. Earnest: I object, Your Honor, to the argumenta¬ 
tive form of the question—“a place that can and is liable”. 
I don't think there is any foundation in fact for the ques¬ 
tion as applied to this particular premises. 

The Court: I assume by his answer, give “an examina¬ 
tion” that he said this—that is what I draw—: that the 
presence of insects such as waterhugs or roaches, bed bugs, 
and others of related character, in the premises of the kind 
involved here, are not such a detriment as to make the prem¬ 
ises insanitary, and therefore such contamination as may 
be would not be a menace to public health. 

The Witness: That is what I meant to say. 

The Court: And I assume they are insects in the sense 
they are creatures divided into those of a character called 
bed bugs, cockroaches, and such? 

The Witness: Yes; insects. 

By Mr. Korman: 

Q. Doctor, you were telling us about rats not being car¬ 
riers of disease here in the District of Columbia; 

20 right? A. In themselves, they neither breed nor 
cause disease. 

Q. Did you ever hear of typhus, Doctor? A. Yes, sir. 

Q. Have you ever heard of salmonella? A. Yes, sir. 

Q. What is that? A. It is associated with decay of foods. 

Q. It is sometimes referred to as paratyphoid infection, 
isn’t it? A. Yes. 

Q. Did you ever hear of Weil’s disease? A. Yes. 

Q. Now, Doctor, don’t you know that approximately fifty 
per cent, of rats in the District of Columbia are infected 
with hemorrhagic jaundice? A. Has there been any human 
case? 
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Q. I don’t know. I am asking you. A. Hemorrhagic 
jaundice or Weil’s disease? 

Q. Fifty per cent., Weil’s disease. A. I don’t know those 
figures; no, sir. 

Q. Don’t you know that hemorrhagic jaundice or Weil’s 
disease is prevalent here in the District of Columbia with 
respect to fifty per cent, of the rats? 

21 If you don’t know the figures, you know that is true 
don’t you, Doctor? A. I know that Weil’s disease is 

present in the rats to some extent. 

Q. That disease can be transmitted to human persons? 
A. There are human cases of Weil’s disease. 

Q. And cases of typhus in the District of Columbia di¬ 
rectly traced to rats? A. I don’t have the figures here, but 
typhus to my knowledge has never been a public health 
problem in the District of Columbia. 

Q. There has never been an epidemic? A. No. 

Q. Do you know or don’t you of cases of typhus in the 
District of Columbia? A. Possibly so, yes. 

Q. Don’t you know that cases we have had here in the 
District of Columbia have been traced to areas where there 
have been rats? A. That may be, but that is still not a 
proof. Other possibilities exist. Body lice—that is com¬ 
mon in typhus cases. 

Q. In cracked plaster and dirt and so on in closets, where 
clothing is hanging in dirty closets, has that anything 

22 to do with contacting the body louse on clothing? 
A. No, it is strictly a human parasite, and it lays its 

lice on clothing. 

Q. It never leaves the clothing at all; it would not get in 
cracks and so forth? A. Well, there I have to distinguish a 
bit. 

The Court: Doctor, you say body lice is the responsi¬ 
bility of the individual rather than the premises? 

The Witness: I would say that if they are found to be 
present in a place, the first thing you would do is to get an 
amount of DDT and spray the premises and they would 
be pretty safe for a number of weeks and months to come. 
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Mr. Earnest (interposing): You mean the harboring 
of insects of the kind described? 

The Witness: We wiped out typhus with it very, very 
readily during the War. 

By Mr. Korman: 

Q. Rats carry the typhus flea? A. Yes, sir. 

Q. It is rather prevalent on rats, isn’t that so, Doctor? 

A. There are a number of different types of fleas that 
occur on rats; yes. 

Q. I think by your own testimony on direct, you said 
those fleas may leave the rat and bite a human being? 

23 A. May and may not. It depends on availability. 
They may go onto some other rat or some other ro¬ 
dent. 

Q. Now, about the bubonic plague; you said we have no 
bubonic plague here; right? A. I did say that. To my 
knowledge, we have no bubonic plague in the District of 
Columbia. 

Q. In the United States? A. Probably not at the present 
time, but there have been cases of it, particularly on the 
west coast; also around New Orleans—principally seaboard 
areas. 

Q. Well, you know, do you not, that the bubonic plague 
did enter the United States some years ago and generally 
travelled eastward? It is all the way up to Alabama now. 
A. There may be some reservoirs of it, yes. 

Q. And it would be perfectly possible, Doctor, that rats 
from Louisiana could readily climb aboard a freight car or 
ship and mix with rats in the southwest section of the City 
here? A. I don’t know about that; that that has any bear¬ 
ing on the cause. 

Q. Sir? A. Yes; anything is possible. They could go 
from any part of the world to another part. 

Q. And you say a place infested with rats would 

24 be just as safe for the people living therein as a 
place that was rat-proof? A. No, but necessarily you 
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would not condemn that property on that minor point alone. 

Q. Let’s go to something else, Doctor: 

Did you examine the clapboards and siding on these 
houses? A. I looked at it, yes. I saw places where it had 
rotted and broken— 

The Court (interposing): Of course that is getting out¬ 
side the scope of direct examination. Also, it is impinging 
on the visual observation of the Court. He is not an expert 
in that field. 

By Mr. Korman: 

Q. You said something about adequate ventilation, tern- 
peratures and so on— 

The Court (interposing): I assume that was with ref¬ 
erence to insensitivity; with respect to their being carriers 
of bacteria. 

The Witness: In a publication by a well-known profes¬ 
sor of Harvard University, in the first chapter he speaks of 
health organization— 

The Court (interposing): Just a minute, please. I can’t 
permit that because you are • not a public health ex¬ 
pert. 

25 That is number one. 

Number two, you are not permitted to offer the tes¬ 
timony of somebody else. If we had the person here who 
wrote the book on the stand that would be one thing, but 
we have not got him. 

Mr. Korman: I have no further questions. 

The Court: Is that all? 

Mr. Earnest: Yes, Your Honor. 

Whereupon Frank R. Strunk a witness produced on be¬ 
half of the plaintiff, having been first duly sworn, was 
examined and testified as follows: 





44 


Direct Examination 

26 By Mr. Earnest: 

Q. What is your full name? A. Frank B. Strunk. 

Q. And your business is what? A. Insurance broker. 

Q. Here in Washington? A. Yes, sir. 

Q. And how long have you been so engaged? A. Since 
1913. 

Q. As such, do you or not have occasion to examine 
houses all over the City with respect to determining the 
rents and insurance qualifications of those houses? A. I do. 

Q. And to what extent have you done that, sir, and in 
what parts of the City? A. I don’t know to what extent, 
but I have done it to quite an extent in all parts of the City. 

Q. Has much of that been in the Southeast and South¬ 
west? A. In all sections. 

Q. Generally through the lower rental grade of houses 
in the Southwest and Southeast? A. I have done some of 
both. 

Q. Coming now to the houses in question here; 

27 that is, premises 121 to 141 P Street, Southwest; 
have you examined those? A. Yes, sir. 

Q. What times and to what extent and for what purpose 
did you examine them? A. For the purpose of insurability, 
as to their general condition. 

I looked at these houses approximately two years ago and 
again, I would say, about thirty days ago. 

Q. All right. A. And as for tenant houses, I would say 
they are up to— 

Mr. Korman: I object. 

The Court: Up to what? 

The Witness: As for tenant houses, up to the average. 

The Court: As to tenant houses, your testimony is, they 
are up to the average. 

I am a tenant, the reason I asked. 
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By Mr. Earnest: 

Q. I assume you mean that grade of house; right? A. 
Yes. 

Q. Without sanitary improvements such as baths? A. 
Yes. 

Q. Hot and cold water? A. Yes. 

28 Q. Are there any of those in the Southwest and 
Southeast? A. Well, I would say yes. 

Q. How is the cleanliness of these houses and their sound¬ 
ness compared with the average house? 

Mr. Korman: I object. 

Mr. Earnest: I submit, Your Honor, please— 

The Court: (Interposing) You mean, the average 
house of the same character? 

Mr. Earnest: Yes, Your Honor. 

The Witness: I would say they are the average. 

By Mr. Earnest: 

Q. Would you carry insurance on them? A. Oh, yes sir. 
Q. And when you went through them for the purpose of 
insuring them two years ago, did you find anything, in 
your opinion, that would be a menace to the health of the 
tenants in the houses? A. Should I answer the question— 
menace to health? 

The Court: Of course, that— 

Mr. Earnest (interposing): Common sense standpoint. 
The Court: That calls for an expert opinion. I 

29 saw the houses today, and I don’t think he can be 
of any help to me in that respect. 

Is that all? 

Mr. Korman: No questions. 

Mr. Gardiner: Your Honor, we have a number of wit¬ 
nesses but they would be to the same extent. 

Mr. Earnest: The only observation I have is this: aside 
from any testimony along that character, I assume Your 
Honor does not want us to go into the age of these houses? 

The Court: I asked counsel at the premises, and was 
told the houses are, presumably, around 75 years of age. 
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I would say, not being an expert, they are most certainly 50 
years of age. 

You can stipulate. 

How old are they? 

Mr. Gardiner: Sixty-one, as near as I can get to it. 

Mr. Earnest: You wouldn’t be interested in their rental 
value? 

The Court: No. 

Mr. Earnest: Then, in that respect we have nothing else 
to offer. 

The Court: Now, Mr. Korman, I suppose what you do 
now is rest? 

Mr. Korman: I move for a judgment on plain- 
30 tiff’s case. 

The Court: I deny the motion. And, after you 
rest, I suggest to you, this statute passed apparently in 
1906, probably before— 

Mr. Korman (interposing): 1898. 

The Court: Very probably before that. I would say 
look into the history of that statute, what Congress meant 
by the term “insanitary”. The testimony proffered here 
by the biological expert is one thing. 


59 Filed Apr 7 -1948 

Memorandum 

I find the Board for the Condemnation of Insanitary 
Buildings acted properly in refusing to vacate its order of 
condemnation of plaintiff’s premises. Indeed if it did 
Otherwise on what the Court saw of the premises, it would 
be derelict in its duty. 

Counsel will prepare proper order. 

Matthew F. McGotbe 
Associate Justice 


April 7,1948 
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60 Filed Apr 27 1948 

Findings of Fact, Conclusions of Law and Judgment 

This action having been tried by the Court without a jury, 
the Court, this 20th day of April, 1948, hereby makes the 
following findings of fact, conclusions of law, and judgment. 

FINDINGS OF FACT 

1. The plaintiff is the owner of eleven frame row houses 
located on P Street, S. W., in the District of Columbia, and 
known as premises numbered 121, 123, 125, 127, 129, 131, 
133,135,137,139, and 141 P Street, S. W. 

2. The defendants are members of the Board for the 
Condemnation of Insanitary Buildings in the District of 
Columbia. 

3. In January of 1945 the members of the Board for the 
Condemnation of Insanitary Buildings in the District of 
Columbia, as then constituted, condemned the buildings 
described in Finding Number 1, under authority of the Act 
of May 1,1906, 34 Stat. 157, ch. 2073 (D. C. Code 1940, Title 
5, ch. 6) as amended by the Act of December 17, 1942, 56 
Stat. 1054, ch. 762 (Supp. V, D. C. Code 1940, Title 5, ch. 6), 
as being “in such insanitary condition as to endanger the 
health or the lives of the occupants thereof or of persons 
living in the vicinity”. 

4. On March 22, 1946, the plaintiff filed a suit in this 
Court against two of the defendants herein and the pred¬ 
ecessor in office of the third as the Board for the Condemna¬ 
tion of Insanitary Buildings in the District of Columbia, 
as then constituted, the same being Civil Action No. 33856, 
in which the plaintiff prayed in part: 

“2. That the Court declare and adjudge that Section 
5-603,1940 D. C. Code, as applied to plaintiff’s properties, 
hereinabove referred to, is null and void and of no effect 
as it is in violation of the Fifth Amendment of the 
Constitution of the United States. 
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“3. That the Court declare and adjudge that the afore¬ 
said Orders of Condemnation of January 2, 1945, here¬ 
inabove referred to, are null and void and of no effect as 
they were beyond the scope of said Board’s authority to 
issue them. 


‘‘5. That in any event that the aforesaid Orders of Con¬ 
demnation of January 2,1945, be held null and void and of 
no effect as to plaintiff’s said properties; and that a manda¬ 
tory injunction issue to the Board For The Condemnation 
of Insanitary Buildings For The District of Columbia, com¬ 
pelling it to cancel the said Orders of Condemnation of 
January 2,1945, as provided for in Section 5-606,1940 D. C. 
Code.” 

The properties involved in said suit were the same prop¬ 
erties described in Finding Number 1 hereof. 

Upon a motion to dismiss filed by the defendants, Mr. 
Justice Bailey, of this Court, on the 10th day of June, 1946, 
signed an Order dismissing said complaint. 

5. During the trial of the instant case, at the invitation 
of counsel for the plaintiff and with the assent of counsel 
for the defendants, the Court, on March 9, 1948, accom¬ 
panied by counsel for the plaintiff and the defendants, per¬ 
sonally inspected the eleven houses described in Finding 
Number 1. With minor exceptions, conditions in all said 
eleven houses were identical. The Court observed the fol¬ 
lowing conditions: 

(a) None of the eleven houses was occupied. 

(b) The grade of P Street, on which these houses front 
and which is to the south of the row, and Canal Street, 
which is immediately to the west of number 141 P Street, 
S. W., have been raised above the grade of the ground on 
which these houses stand. New houses have been built to 
the present grade of P Street immediately on the east of 
this row of houses, and to the rear of this row of houses the 
ground also has been raised to approximately the grade of 
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the surrounding streets. In consequence, the eleven houses 
described in Finding Number 1 stand in a hollow approxi¬ 
mately 6 to 8 feet below the grade of the surrounding ter¬ 
rain with a comparatively abrupt upward slope on 
62 the front and sides of the row and a somewhat less 
abrupt upward slope at the rear of the houses. A 
storm-water outlet is provided at the west end of this hol¬ 
low, but, because of improper grading, only a small portion 
of the surface water from the front yards and none of the 
surface water from the side or rear yards of these buildings 
reaches this outlet. The area underneath the houses is 
lower than that of the surrounding ground on any of the 
sides and surface water collects under the buildings and 
causes them to be damp. 

(c) The dwellings are of frame structure supported on 
brick piers and separated by an occasional brick fire wall. 
The first floors, which are approximately at the grade of 
the ground in front, are about 3 feet above grade in the 
rear. The porous nature of the brick forming the piers, 
fire walls, and chimneys is such that the water which collects 
under the buildings travels upward by capillary action and 
causes dampness in the floors and walls of the buildings. 
In a number of the houses efflorescence of the plastered 
walls has occurred. 

(d) The exterior walls of the buildings consist of 2 x 4 
studs with weatherboarding on the outside and laths and 
plaster on the inside. Some few rooms are wainscoted for 
about half their height on the inside. The weatherboarding 
is old, worn and cracked. Looseness, numerous small holes, 
and cracks through the weatherboarding allow the wind and 
weather access to the interior of the buildings. In some 
instances openings due to defects exist through both the 
interior and exterior wall surfaces where it is possible to 
see directly through from the interior of the buildings to 
the outside. Several rear walls were so weak that they 
shook and bulged outward upon moderate pressure. 
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(e) The window and door frames have deteriorated con¬ 
siderably. Some were broken, some missing in part, and 
there are cracks, breaks and rotted sections. Many of the 
doors and window sash were ill-fitting and worn. In a num¬ 
ber of instances the upper and lower sash of the windows 
either failed to meet or were so ill-fitting that openings 
remained between the upper and lower sash or between the 
sash and the window frames. Because of the looseness and 

ill-fitting of the window sash, most of the windows 
63 have been nailed shut and cannot be raised or low¬ 
ered. Accordingly, the elements are admitted to the 
buildings and heat and ventilation cannot be controlled. 

(f) The buildings have metal roofs, practically flat, which 
pitch to the rear. In some instances, probably because of 
deterioration of the eaves, the metal of the roof has been 
battened down against the back walls of the buildings so 
that all roof drainage does not run into the rain gutters, 
but down the rear walls of the buildings. Evidences of 
moisture, apparently from this condition in combination 
with others described, was apparent in the upper rear 
rooms of several of the buildings. The drip caps above 
the window’s are missing in many instances and such as 
have been replaced are attached on the exterior in such a 
manner that rain water can flow behind such new framing 
and enter the building. 

(g) The exterior protection around the foundations of 
the buildings in the rear thereof has many openings through 
which rats can gain entrance into the structures. Some 
holes were observed in the interior woodwork, indicating 
the entrance of rodents into the premises. 

(h) Water for the occupants of these premises is sup¬ 
plied by rear-yard water hydrants, which were found to be 
in a state of disrepair. These yard water hydrants are 
provided with below-grade drainage located in the vicinity 
of sewers and also in the vicinity of yard water closets and 
contamination is possible. 
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(i) The yard water closets were in a state of disrepair. 
Their superstructures are inadequate, delapidated and 
broken. Seats were broken and dirty, and floors were not 
of impervious material. 

(j) Floors in the buildings and treads of the stairs are 
worn and rough. The noses of some stair treads were worn 
off to the extent that they barely support the ball of an 
adult foot. Floor boarding in a few of the buildings was 
broken and dirt and filth, to an extent impossible to fully 

remove, is accumulated in crevices. 

64 (k) Plaster on the walls and ceilings of the build¬ 

ings has been broken in many places and cracks and 
openings therein existed, so that proper cleaning is pre¬ 
vented and a harborage for vermin provided. 

(1) Several of the chimney openings were not provided 
with flue crocks. Irregular openings provided ample oppor¬ 
tunity for the escape within the buildings of flue gases and 
the consequent dangers of carbon monoxide poisoning. 
Some chimneys, used in common by adjoining dwellings, 
had openings which extended through the chimney from one 
dwelling to another further complicating the problem of 
the control of flue gases. 

6. There was evidence that some effort had been made 
to correct the conditions described. Such repairs have been 
badly made and demonstrate ineptness and the workman¬ 
ship of the unskilled handyman. This is apparent as to 
all of the conditions herein set forth. As examples: In an 
effort to eliminate ill-fitting window sash the windows had 
been nailed shut. Pieces of plaster board and metal were 
nailed over floor defects in some places in an attempt to 
cover them. Green plaster had been applied to some areas 
and the resultant shrinkage had left cracks ranging from 
Ys to Ya inch in width, and plaster patches were in some 
instances loose and about to fall. In some instances cor¬ 
rugated cardboard had been used for wall covering and, in 
an attempt to cover wall conditions, all of the walls had 
been covered with a water paint, which, in a number of in¬ 
stances, had begun to flake off. 
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7. The fact that the buildings are below-grade, and that 
water collects thereunder with resulting dampness within 
the houses; the fact that the weatherboarding and walls 
of the buildings are in such condition as to admit wind and 
weather; the fact that the rear walls are weak; the fact that 
the windows and doors are deteriorated and ill-fitting, ad¬ 
mitting the elements and making it impossible to control 
ventilation and heat; the fact that general deterioration 
admits rain water into the buildings; the fact that the build¬ 
ings are not rat-proofed; the fact that drinking water is 
supplied through rear-vard hydrants which are in 
65 disrepair and subject to possible contamination; the 
fact that rear-yard water closets are in disrepair; the 
fact that floors and stair treads are worn, in instances un¬ 
safe, and impossible to properly clean; the fact that the 
condition of the plaster prevents cleaning and affords a 
harborage for vermin; the fact that the chimneys and flues 
provide a danger of carbon monoxide poisoning; and the 
fact that efforts toward repair of these conditions have been 
wholly ineffectual, all as set forth in Findings Number 5 
and Number 6, make the eleven buildings described in Find¬ 
ing Number 1 hereof in such insanitary condition as to 
endanger the health or the lives of the occupants thereof. 

CONCLUSIONS OF LAW 

1. The actions of administrative bodies and administra¬ 
tive officials are not subject to judicial review so long as the 
discretion of administrative officials is exercised within the 
orbit of their legal authority and, in the absence of clear 
abuse of either law or discretion, the Court cannot substi¬ 
tute its judgment for that of officers in whom the responsi¬ 
bility vests. 

2. The determination in the first instance of whether 
buildings are or are not in such insanitary condition as to 
endanger the health or the lives of the occupants thereof or 
of persons living in the vicinity is vested in the defendants 
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as members of the Board for the Condemnation of Insani¬ 
tary Buildings in the District of Columbia. 

3. The legislative history of the Act of May 1, 1906, 34 
Stat. 157, ch. 2073 (D. C. Code 1940, Title 5, ch. 6) as 
amended by the Act of December 17,1942, 56 Stat. 1054, ch. 
762 (Supp. V, D. C. Code 1940, Title 5, ch. 6), as well as 
the dictionary definition of the word “insanitary” dem¬ 
onstrate that “insanitary condition”, as used in said Acts, 
means conditions which are unhealthful and includes condi¬ 
tions as described in the Findings of Fact. 

66 4. The action of a Justice of this Court in dismiss¬ 

ing the complaint in Civil Action No. 33856 between 
the plaintiff and two of the defendants herein and the pred¬ 
ecessor in office of the third defendant herein, concerning 
the subject matter of this action, is res ad judicata as to the 
issues set forth in Finding Number 4 above. Accordingly, 
the order condemning the buildings in January of 1945 is 
valid and the only issue to be decided in this action is 
whether or not, by reason of the repairs allegedly made 
by the plaintiff since said condemnation, the condemnation 
by the Board for the Condemnation of Insanitary Buildings 
in the District of Columbia of the properties described in 
Finding Number 1 should be lifted. 

5. Attempted repairs, as set in Finding Number 6, to the 
buildings described in Finding Number 1 are makeshift and 
fail to correct conditions presently existing and set forth 
in Finding Number 5. 

6. The defendants, as members of the Board for the Con¬ 
demnation of Insanitary Buildings in the District of Co¬ 
lumbia, were and are acting upon facts which constitute a 
rational basis for their conclusions to refuse to vacate the 
order of condemnation of the buildings described in Find¬ 
ing Number 1. 

7. Above and beyond the conclusion in the preceding par¬ 
agraph, the Court, from its observations of the premises 
described in Finding Number 1, as such observations are set 
forth in Finding Number 5, concludes that said buildings 
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are in fact in such insanitary condition as to endanger the 
health or the lives of the occupants thereof. 

8. As the health of occupants of the buildings described 
in Finding Number 1 is endangered, so is endangered the 
health of the community, which is but an aggregation of 
individuals. 

9. The refusal by the defendants to lift the order of con¬ 
demnation of the buildings described in Finding Number 1 
was and is entirely justified. The defendants would be 
derelict in their duty to have done otherwise. 

67 JUDGMENT 

It is Ordered, Adjudged and Decreed, That judgment be 
entered herein for the defendants. 

Matthew F. McGuire 
Justice 

68 Filed May 4 1948 

Notice of Appeal 

Notice is hereby given this 4th day of May, 1948, that 
Minnie Keyes hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 27th day of April, 1948 in favor 
of Col. K. E. Madsen, et al against said Minnie Keyes. 

Gardiner Earnest & Gardiner 

By James M. Earnest 

1118 Woodward Bldg. 

Attorney for Plaintiff. 
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IN THE 

United States Court of Ap 

District of Columbia Circuit 


Minnie Keyes, Appellant 


K. E. Madsen, Assistant Engineer Commissioner in 
Charge of Buildings for the District of Columbia, 
et al., Appellees. 


COUNTER STATEMENT OF THE CASE 

Appellant, plaintiff below, is and for a number of years 
has been the owner of eleven 61-year-old attached frame 
houses situated on P Street, between First and Second 
Streets, S. W. (App. 46, 3). Appellees, defendants below, 
are the Chairman and members of the Board for the Con¬ 
demnation of Insanitary Buddings in the District of Co¬ 
lumbia, hereinafter referred to as the Board, created by 
the terms of the Act of Congress approved May 1, 1906; 
34 Stat. 157, Secs. 5-601, et sq., D. C. Code, 1940. 

By letter dated November 29, 1944 (App. 15), the Board 
advised appellant that an examination had been made of 





lier said buildings; that the said buildings were in such 
insanitary condition, “as specified on accompanying 
sheets”, as to endanger the health and lives of occupants 
thereof and of persons living in the vicinity. The Board 
directed appellant to show cause within not more than ten 
days why these buildings should not be condemned, and 
advised appellant that upon failure on her part to show 
sufficient cause, in the opinion of a majority of the Board, 
said Board would issue an order condemning these build¬ 
ings. Appellant was further advised that she was en¬ 
titled to a hearing before the Board if request therefor 
in writing was made to the Board within the time to show 
cause fixed in said letter. On the enclosed specifications 
the Board enumerated the conditions respecting each of 
the eleven buildings* upon which they had based their con¬ 
clusions, as follows (App. 16): 

“SPECIFICATIONS: 

Re: 121 P Street, S. W. 

1. Siding rotted and removed to such extent that 
rain water may enter. • 

2. Yard water closet enclosure and housing 
dilapidated, permitting undue exposure of occu¬ 
pants and permitting rain and snow to enter. 

3. Holes in siding and floor, permitting rats to 
enter and harbor in the building. 

4. Floors weak, affording danger to life and 
limb. 

5. Windows and frames rotted and decayed, 
preventing glass to remain and preventing the 
control of heat and ventilation. 

6. Plaster on walls and ceiling broken, per¬ 
mitting vermin to harbor and preventing proper 
cleaning. 

7. Doors and frames broken, preventing the 
proper control of heat and ventilation. 


* Notices regarding all of said premises were identical (App. 10). 


8. Rear sheds dilapidated, affording danger to 
life and limb and harboring rodents. 

9. Openings in foundation wall permit rodents 
to harbor and also afford space for accumulation 
of refuse. 

10. Sills rotted, allowing building to settle, thus 
causing floors to be uneven.’* 

Appellant did not request a hearing before the Board, 
and did not show cause why the buildings should not be 
condemned- 

Under date of January 2, 1945, the Board advised ap¬ 
pellant that the aforementioned buildings were condemned 
(App. 23, 10). 

On January 23, 1945, appellant applied to the Board 
for an extension of time within which to make repairs to 
her buildings, and on January 27, 1945,- appellant was 
granted an extension of time until February 27, 1945, to 
comply with the aforesaid notice of November 29, 1944 
(App. 3). 

Appellant thereafter made certain repairs to her said 
buildings and requested the Board to approve the repairs 
so made, and to cancel its orders of condemnation. After 
making an inspection of the buildings, the Board advised 
appellant that the repairs made by her did not remedy, in 
a manner satisfactory to the Board, the conditions which 
led to the condemnation of the buildings, and that the 
Board refused to cancel the orders of condemnation of 
January 2, 1945 (App. 4). 

On March 22, 1946, appellant filed suit in the District 
Court of the United States for the District of Columbia 
against appellees Davis and Cary, and Colonel J. D. Ar¬ 
thur, Jr., the predecessor in office of appellee Madsen, 
entitled Minnie Keyes v. J. D. Arthur, et al. f Civil Action 
33856, in which appellant prayed that the Court adjudge 
that Section 5-603, D. C. Code, 1940, as applied to appel¬ 
lant’s properties, was null and void as in violation of the 
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Fifth Amendment of the Constitution of the United States; 

that the Court declare the orders of condemnation of Jan¬ 
uary 2, 1945, null and void as beyond the scope of the 
Board’s authority, and that a mandatory injunction issue 
compelling the Board to cancel the orders of condemna¬ 
tion of January 2, 1945. Appellees moved to dismiss ap¬ 
pellant’s complaint, and, on June 10, 1946, after argu¬ 
ment, Mr. Justice Bailey granted said motion and signed 
an order dismissing the complaint (App. 25, 47, 48). 

By letter dated February 27, 1947, appellee Madsen 
informed appellant that following numerous reinspections 
by its inspectors, and a personal inspection by the mem¬ 
bers of the Board on January 21, 1947, the Board had 
found that the repairs ordered by the Board on November 
29, 1944, had not been adequately made, and that the build¬ 
ings were still in such insanitary condition as to be unfit 
for human habitation (App. 24, 25, 5). 

On April 9, 1947, appellant filed the instant case, entitled 
Minnie Keyes v. K. E. Madsen , et al., Civil Adtion No. 
1508-47, alleging the condemnation of her said buildings, 
that she, appellant, had proceeded with due diligence to 
make all necessary repairs to her buildings, that she had 
expended considerable sums of money in having the prem¬ 
ises repaired and improved, and that the buildings as a 
whole are sound, sanitary, and safe for human occupancy, 
and prayed that the Court declare Section 5-603, D. C. 
Code, 1940, as applied to appellant’s properties, null and 
void as violative of the Fifth Amendment of the Constitu¬ 
tion of the United States, that the Court vacate said 
orders as contrary to law, and that a receiver be appointed 
to take over, manage and control said properties and to 
collect the rents therefrom pending disposition of said 
action (App. 3-9). 




Appellees answered, denying the allegations of the com¬ 
plaint with respect to the adequacy of the repairs made 
by appellant, and denying that the buildings as a whole 
are sound or sanitary or safe for human occupancy (App. 
9-14). By amended answer appellees raised the additional 
defenses of res judicata, alleging that the issues between 
appellant and appellees were adjudicated adversely to ap¬ 
pellant in Civil Action No. 33856, entitled Minnie Keyes 
v.' J. D. Arthur, Jr., et al., and of estoppel, alleging that 
appellant was estopped to question the original order of 
condemnation (App. 25, 26). 

At the pretrial of the above entitled cause the Pretrial 
Judge held that the alleged unconstitutionality of the stat¬ 
ute had been disposed of in the prior action, Civil Action 
No. 33856, leaving for determination the question whether 
there had been sufficient compliance with the orders of the 
Board to make its refusal to lift its orders of condemnation 
unreasonable and arbitrary (App. 27). 

The case came on for trial before Mr. Justice McGuire, 
in District Court, on March 9, 1948. Before hearing any 
testimony the Court granted the request made by appel¬ 
lant that the Court inspect the premises involved in the 
above entitled cause, and the Court and counsel for the 
parties thereupon proceeded to the premises to make such 
inspection (App. 32). ^ 

The Court made Findings of Fact in part as follows 
(App. 48): 


“5. During the trial of the instant case, at the 
invitation of counsel for the plaintiff and with 
the assent of counsel for the defendants, the Court, 
on March 9, 1948, accompanied by counsel for the 
plaintiff and the defendants, personally inspected 
the eleven houses described in Finding Number 1. 
With minor exceptions, conditions in’all said eleven 
houses were identical. .The Court observed the 
following conditions: 











on the inside. The weatherboarding is old, worn, 
and cracked. Looseness, numerous "small holes, 
and cracks through the weatherboarding allow the 
wind and weather access to the interior of the 
buildings. In some instances openings due to de¬ 
fects exist through both the interior and exterior 
wall surfaces where it is possible to see directly 
through from the interior of the buildings to the 
outside. Several rear walls were so weak that 
they shook and bulged outward upon moderate 
pressure. 

“(e) The window and door frames have dete¬ 
riorated considerably. Some were broken, some 
missing in part, and there are cracks, breaks and 
rotted sections. Many of the doors and window 
sash were ill-fitting and worn. In a number of in¬ 
stances the upper and lower sash of the windows 
either failed to meet or were so ill-fitting that 
openings remained between the upper and lower 
sash or between the sash and the window frames. 
Because of the looseness and ill-fitting of the 
window sash, most of -the windows have been 
nailed shut and cannot be raised or lowered. Ac¬ 
cordingly, the elements are admitted to the build¬ 
ings and heat and ventilation cannot be controlled. 

“ (f )'.The buildings have metal roofs, practically 
flat, which pitch to the rear. In some instances, 
probably because of deterioration of the eaves, the 
metal of the roof has been battened down against 
the back walls of the buildings so that all roof 
drainage does not run into the rain gutters, but 
down the rear walls of the buildings. Evidences 
of moisture, apparently from this condition in 
combination with others described, was apparent 
in the upper rear rooms of several of the build¬ 
ings. Thfe drip caps above the windows are miss¬ 
ing in many instances and such as have been re¬ 
placed are attached on the exterior in such a man¬ 
ner that rain water can flow behind such new 
framing and enter the building. 

“(g) The exterior protection around the foun¬ 
dations of the buildings in the rear, thereof has 
many openings through which rats can gain en- 



trance into the structures. Some holes were ob¬ 
served in the interior woodwork, indicating'the 
entrance of rodents into the premises. 

“ (h) Water for the occupants of these premises 
is supplied by rear-yard water hydrants, which 
were found to be in a state of disrepair. These 
yard.water hydrants are provided with below- 
grade drainage located in the vicinity of sewers 
and also in the vicinity of yard water closets' and 
contamination is possible. 

“(i) The yard water closets were in a state of 
disrepair. Their superstructures are inadequate, 
dilapidated and broken. Seats were broken and 
dirty, and floors were not of impervious material. 

“(j) Floors in the buildings and treads of the 
stairs are worn and rough. The noses of some 
stair treads were worn .off to the extent that they 
barely support the ball of an adult foot. Floor 
boarding in a few of the buildings was broken and 
dirt and filth, to an extent impossible to fully 
remove, is accumulated in crevices.. 

“ (k) Plaster on the walls and ceilings of the 
buildings has been broken in many places and 
cracks and openings therein existed, so that proper 
cleaning is prevented and a harborage for vermin 
provided. 

“ (1) Several of the chimney openings were not 
provided with flue crocks. Irregular openings 
provided ample opportunity for the escape within 
the buildings of flue gases and the consequent 
dangers of carbon monoxide poisoning. Some 
chimneys, used ip common by adjoining dwellings, 
had opening which extended through.the chimney 
from one dwelling to another further complicating 
the problem of the control of flue gases. 

“6. There was evidence that some effort had 
been made to correct the conditions described. 
Such repairs have been badly made and demon¬ 
strate ineptness and the workmanship of the un¬ 
skilled handyman. This is apparent as to all of 
the conditions herein set forth. As examples: In 
an effort to eliminate ill-fitting window sash the 
windows had been nailed shut. Pieces of plaster 
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“9. The refusal by the defendants to lift the 
order of condemnation of the buildings described 
in Finding Number 1 was and is entirely justified. 

The defendants would be derelict in their duty to 
have done otherwise.” 

. • . 

The Court entered judgment in favor of defendants, 
and this is an appeal from that judgment. 


SUMMARY OF ARGUMENT 

Enactment of the Act approved May 1, 1906 was-a valid 
exercise by the Congress of its exclusive legislative au¬ 
thority over the District of Columbia and of the 
power. By that Act Congress defined conditions which 
constitute nuisances dangerous to health or life, and adopted 
the legislative policy of providing for the abatement of 
such nuisances in the District of Columbia.. In 
such a legislative policy it was proper and necessary 
use generic words, and Congress was not required to 
vide a specific formula for the guidance of the 
designated by it to administer that policy. 

The specifications furnished appellant by the Board ade¬ 
quately advised her of the work required to be done 
remedy the conditions which led to condemnation. 


board and metal were nailed over floor defects 
in some places in an attempt to cover them. Green 
plaster had been applied to some areas and the 
resultant shrinkage had left cracks ranging from 
Vs to 14 inch in width, and plaster patches were 
in some instances loose and about to fall. In 
some instances corruga' ed cardboard had been used 
for wall covering and, in an attempt to cover wall 
conditions, all of the walls' had been covered with 
a water paint, which, in a number of instances, 
had begun to flake off. 77 


The Court concluded as a matter of law: 
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The Board gave, appellant notice and opportunity to be 
heard before issuing orders of condemnation. Appellant 
having failed to avail herself of that opportunity cannot 
now complain that she had no hearing. In any event, ap¬ 
pellant has had a trial in Court on the merits of her case. 

In order to decide whether or not appellant had reme¬ 
died the conditions which led to condemnation it was nec¬ 
essary for the Court to decide whether, at the time of 
trial, appellant’s buildings were in such insanitary con¬ 
dition as to endanger health or life. The Findings of Fact, 
Conclusions of Law, and Judgement of the Trial Court 
are directly responsive to the issue presented. 

ARGUMENT 


The Act of May 1, 1906, is a valid exercise by Congress of 
its exclusive legislative authority over the District of 
Columbia. It defines conditions which constitute nui¬ 
sances dangerous to health or life and provides for the 
abatement thereof. 

The Act of May 1, 1906 created the Board for the Con¬ 
demnation of Insanitary Buildings in the District of Co¬ 
lumbia, and vested the Board with “* 9 * jurisdiction 
and authority to examine into the sanitary condition of 
all buildings in said District, to condemn those buildings 
which are in such insanitary condition as to endanger the 
health or lives of the occupants thereof or of persons 
living in the vicinity, and to cause all buildings to be 
put into sanitary condition or to be vacated, demolished, 
and removed, • Appellant contends that the lan¬ 

guage of the Act prescribes such uncertain and indefinite 
standards as not to comply with the requirements of due 
process. 

It is the position of appellees that the Act defines con¬ 
ditions which constitute nuisances dangerous to health or 
life and provides for the abatement thereof. 


The Act of May 1, 1906 has been considered by this 
Court on two occasions, the parties being the same in both 
cases. Metzger v. Markham y 36 App. D. C. 212; 38 App. 
D. C. 383. Those cases arose under the original Act 
which, prior to the amendments of April 5, 1935 and De¬ 
cember 17, 1942, provided in Section 14 thereof (Note to 
Sec. 5-614, D. C. Code; 1940) for the filing by the owner 
of a condemned building of a petition in the then Supreme 
Court of the District of Columbia and for a hearing by the 
Court on necessity for destruction of the building. Sec¬ 
tion 14 further provided that if the Court did not vacate 
the order of condemnation it should appoint a board of 
award, to hear evidence and report to the Court on the 
compensation, if any, to be allowed the ow’ner for destruc¬ 
tion of his property. In the petition filed by appellant it 
was alleged that, by reason of the Building Regulations, 
the building could not be repaired. In its opinion in the 
first case (36 App. D. C. at page 220) this Court said: 

“Appellant set forth in his petition the order of 
the board of condemnation, and prayed the ap¬ 
pointment of a committee of award. He did not 
contest the propriety of the action of the board 
in condemning his property, but simply sought 
compensation in' the manner prescribed by the 
statute. To this relief, he was entitled.” 

There was thus no occasion for this Court to, and it did 
not, consider the sufficiency of the proof of necessity for 
destruction of the appellants building nor determine what 
Congress intended by the w'ords “in such insanitary con¬ 
dition as to endanger the health or lives of the occupants 
thereof or of persons living in the vicinity.” 

In the second case an appeal was taken from the judg¬ 
ment of the Supreme Court of the District of Columbia, 
the appellant contending that the Court had erroneously 
limited the board of award to consideration of the value 










Congress is presumed to have used words in their 
known and ordinary meaning. Old Colony Railroad Co. 
v. Commissioner of Internal Revenue, 284 U. S. 552, 560, 
76 L. Ed. 484, 52 S. Ct. 211.- Further, “ # • • there 
is wisely no rule of* law forbidding resort to explanatory 
legislative history no matter how ‘clear the words may 
appear on “superficial examination” ' ”. Harrison v. 
Northern Trust Company, 317 U. S. 476, 87 L. Ed. 407, 
63 S. Ct. 361. By both rules of statutory construction the 
Act of May 1, 1906 refers to nuisances. 

The words “sanitary” and “insanitary” are defined in 
Webster's New International Dictionary, 2nd Edition, Un¬ 
abridged (1946), as follows: 

“Sanitary. (F. sanitaire, fr. L. sanitas health. 

See SANITY.) Of or pertaining to health; for or 
relating to the preservation or restoration >of 
health; occupied with measures or equipment for 
improving conditions that influence health; free 
from, or effective in preventing 'or checking, 
agencies injurious to health, esp. filth and infec¬ 
tion; hygienic; as, sanitary regulations, engineer, 
squad, goods.” 

“Insanitary. Not sanitary; injurious to health; 

" unhealthy, as, insanitary drainage.” 

The Act approved May 1, 1906 originated as Senate 
Bill No. 47 of the 59th Congress. House Report No. 3398 
of the First Session (Supp. App. 30) stated: 

“The purpose of this bill is to promote public 
health. To accomplish this end it aims to remove 
conditions that are universally admitted to di¬ 
minish the stamina of those who come under their 
- influence and that are all but universally admitted 
to favor the development and spread of infectious 
diseases. These conditions are dampness, defec¬ 
tive ventilation, and insufficient light, in the dwell- 


“* * * After all, it merely restores to the board, 
which it creates, authority that was vested in the 
late board of health prior to the establishment of 
the present form of government and so benefi- 
ciently exercised by it, but which was in some way 
omitted from among the powers transferred to the 
health officer, the legitimate successor of that 
bodv.” 

V 

The “authority that was vested in the late board of health’’ 
referred to by the House Committee was that conferred 
by Section 26 of the Act approved February 21, 1871 (16 
Stat. 419; pp. LI, et seq., D. C. Code, 1940) on the Board 
of Health thereby created, “*'• *to declare what shall be 
deemed nuisances injurious to health, and to provide for 
the removal thereof; * * 

It was clearly within the power of Congress in the exer¬ 
cise of its exclusive legislative authority over the District 
of Columbia to enact legislation providing for the abate¬ 
ment of nuisances. In Neild v. District of Columbia, 71 
App. D. C. 306, 309, 110 F. 2d 246, this Court held re¬ 
specting the authority delegated to Congress by Article 1, 
Section 8, Clause 17 of the Constitution: 

“* * * That delegation is sweeping and inclusive 
in character, to the end that Congress may legis¬ 
late within the District for every proper purpose 
of government.” 

The Constitutional delegation of power includes the 
power to legislate in the exercise of the police power: 

“* * * Although the police power fundamentally 
belongs to the states and not to the federal gov¬ 
ernment, the right to exercise it for the general 
good is an inherent attribute of. sovereignty. It 
follows that the Congress may legislate in the 
exercise of the police power with respect to mat¬ 
ters local to the District of Columbia. Moses v. 


United States, 16 App. D. C. 428, 50 L. R. A. 532.” 

Kindleberger v. Lincoln Nat. Bank of Wash¬ 
ington , 81 U. S. App. D. C. 101, 106, 155 F. 
2d 281, 286, 167 A. L. R. 1011. 

In Laivton v. Steele , 152 U. S. 133, 136, 38 L. Ed. 385, 
the Supreme Court said of the limits and extent of the 
police power: 

“It is universally conceded to include everything 
essential to the public safety, health, and morals, 
and to justify the destruction or abatement, by 
summary proceedings, of whatever may be re¬ 
garded as a public nuisance. Under this power it 
has been held that the state may order the de¬ 
struction of a house falling to decay or otherwise 
• endangering the lives of passersby; * * 

In Lichter v. United States, 334 U. S. 742, 785, 68 S. Ct 
1294, the Supreme Court of the United States held con¬ 
stitutional the Renegotiation Act, which delegated author¬ 
ity to administrative officials to require contractors to re¬ 
negotiate contracts whenever “excessive profits” had been 
or were likely to be realized from any defense contract. In 
that case the petitioners contended that the delegation of 
authority carried with it too slight a definition of legisla¬ 
tive policy. Under the heading “The Validity of the Dele¬ 
gation of Authority” the Supreme Court held: 

“It is not necessary that Congress supply ad¬ 
ministrative officials with a specific formula for 
their guidance in a field where flexibility and the 
adaptation of the congressional policy to infinitely 
variable conditions constitute the essence of the 
program. ‘If Congress shall lay down by legis¬ 
lative act an intelligible principle . . . such leg¬ 
islative action is not a forbidden delegation of leg- * 





islative power 7 Hampton Co. v. United States, 

276 U. S. 394, 409. Standards prescribed by Con¬ 
gress are to be read in the light of the conditions 
to which they are to be applied. ‘They derive 
much meaningful content from the purpose of the 
Act, its factual background and the statutory con¬ 
text in which they appear.’ American Power & ' 

Light Co. v. S. E. C., 329 U. S. 90, 104.” • • # 

“The following, somewhat comparable, legisla-* 
tive specifications are among those which have 
been held to state a sufficiently definite standard 
for administrative action: 

‘Just and reasonable’ rates for sales of natural 
gas, Federal Power Comm’n v. Hope Gas Co., 320 
U. S. 591, 600-601; ‘public interest, convenience, or 
necessity’ in establishing rules and regulations 
under the Federal Communications Act, National 
Broadcasting Co. v. United States, 319 U. S. 190, 
225-226; prices yielding a ‘fair return’ or the ‘fair 
value’ of property, Sunshine Coal Co. v. Adkins 
310 U. S. 381, 397-398; ‘unfair methods of com¬ 
petition’ distinct from offenses defined under the 
common law. Federal Trade Comm’n v. Keppel 
& Bro., 291 XJ. S. 304, 311-312, 314; ‘just and rea¬ 
sonable’ rates for the services of commission men, 
Tagg Bros. & Morehead v. United States, 280 U. S. 

420, 431; and ‘fair and reasonable’ rent for prem¬ 
ises, with final determination in the courts, Levy 
Leasing Co. v. Siegel, 258 U. S. 242, 248-250.” 

Congress, having determined upon the policy of provid¬ 
ing for the abatement of nuisances dangerous to health or 
lives, was not required to enact a specific formula for the 
guidance of the agency it chose to carry out that policy. 
In a field in which “Conditions will be different in each 
case arising under this statute” ( Metzger v. Markham, 
supra) it was not only proper but necessary for Con¬ 
gress to express its legislative policy in generic words. 

In Kovacs v. Cooper, decided Jan. 31,1949, the Supreme 
Court of the United States affirmed the conviction of ap- 



pellant under an ordinance of Trenton, New Jersey, which 
prohibited the operation on the streets of sound trucks 
which emit “loud and raucous noises.” The Supreme Court 
held: • " 


“The contention that the section is so vague, 
obscure and indefinite as to be unenforceable merits 
only a passing reference. This objection centers 
around the use of the words ‘loud and raucous/ 
While these are abstract words, they have through 
daily use acquired a content that conveys to any 
interested person a sufficiently accurate concept of 
what is forbidden. Iiast term, after thorough con¬ 
sideration of the problem of vagueness in legisla¬ 
tion affecting liberty of speech, this Court invali¬ 
dated a conviction under a New York statute con¬ 
strued and applied to punish the distribution of 
magazines ‘principally made up of criminal news 
or stories of deeds of bloodshed or lust, so massed 
as to become vehicles for inciting violent and de¬ 
praved crimes against the person/ Winters v. 
New York, 333 U. S. 507, 518. As thus construed 
w’e said that the statute was so vague that an 
honest distributor of tales of war horrors could 
not know whether he was violating-the statute. 
P. 520. But in the Winters case we pointed out 
that prosecutions might be brought under statutes 
punishing the distribution of ‘obscene, lewd, las¬ 
civious, filthy, indecent or disgusting’ magazines. 
P. 511. We said, p. 518: 

‘The impossibility of defining the precise line 
between permissible uncertainty in statutes 
caused by describing crimes by words well un¬ 
derstood through long use in the criminal law— 
obscene, lewd, lascivious, filthy, indecent or dis¬ 
gusting—and the unconstitutional vagueness that 
leaves a person uncertain as. to the kind of pro¬ 
hibited conduct—massing stories to incite crime 
—has resulted in three arguments of this case 
in this Court/ 





“We used the words quoted above from page 511 
as examples of permissible standards of statutes 
for criminal prosecution. P. 520. There we Yaid: 

‘To say that a*state may not punish by such 
a vague statute carries no implication that it 
may not punish circulation of objectionable 
printed matter, assuming that it is not protected 
by the principles of the First Amendment, by 
the use of apt words to describe the prohibited 
publications . . . Neither the states nor Con¬ 
gress are prevented by the requirement of spe¬ 
cificity from carrying out their duty of elimi¬ 
nating evils to which, in their judgment, such 
publications give rise.’ 

“We think the words of § 4 of this Trenton Ordi¬ 
nance comply with the requirements of definite¬ 
ness and clarity, set out above.” 

II 

The specifications upon which the Board based its orders 
of condemnation were sufficient to indicate the scope 
of the repairs required to put appellant’s buildings 
in sanitary condition. 

Appellant questions whether the deficiencies listed in 
the specifications of the Board are appropriate as elements 
constituting insanitary conditions, and complains that the 
specifications of the Board do not adequately inform her 
of the repairs requisite for withdrawal of the orders of 
condemnation. 

The majority of the defects listed in the Specifications 
of the Board are those resulting in dampness and defec¬ 
tive ventilation. These are the very conditions sought to 
be removed by the Act of May 1, 1906. House Report 
3398 (Supp. App. 30). 



The Act of May 1, 1906, was amended by the Act of 
April 5, 1935, 49 Stat. 108. The 1935 amendment inserted 
in Section 7 (Sec. 5-607 D. C. Code, 1940), a clause which 
required the demolition of a condemned building “where 
the repairs and/or alterations necessary to remedy the* 
conditions which led to the condemnation thereof cannot 
be made at a cost not greater than 50 percentum of the 
present reproduction cost of said building as may be 
agreed upon by a majority of said Board”. By the Act 
approved December 7, 1942 (Sec. 5-607, D. C. Code, 1940, 
Supp. VI), the above quoted clause was stricken from 
Section 7 of the Act. The result was to restore to the . 
owner of the condemned building the right to remedy the 
conditions which led to condemnation, regardless of the 
cost, and to require the demolition of the building only 
when it cannot be put in a sanitary condition. _ 

In the instant case, unlike the situation in Metzger v. 
Markham , supra , the building regulations do not prevent 
appellant from putting her buildings into sanitary condi¬ 
tion. In fact, the Board has granted appellant numerous 
extensions of time within which to do so. Since the con¬ 
ditions listed in the specifications are the result of many 
years of neglect, it is probable that the cost of remedial - 
work would be substantial. That fact, and not appellant’s 
inability to identify such glaring defects as rotten and 
decayed -windows and frames, broken doors and frames, 
and broken plaster, is the obvious reason for appellant’s 
failure to make needed repairs. 

Appellant also implies the improbability of identical 
deficiencies existing in all 11 buildings (Appellant’s Brief, 
p. 22). The fact is, that although the complaint refers to 
appellant’s property as “11 attached buildings” (App. 

3), the property in question is a single structure, divided ^ 
into eleven separate dwellings. The Trial Court found 
as a fact that “With min or exceptions, conditions in all 
said eleven houses were identical.” (App. 48). 



(a) Appellant having neglected to avail herself of the op¬ 
portunity afforded for a hearing before the Board, can¬ 
not now complain that she has been deprived of her 
opportunity without due process of law insofar as due 
process requires notice and hearing. 

(b) Appellant had her day in court; there was a full hear¬ 
ing of her contentions on their merits. The Constitu¬ 
tion of the United States affords no citizen any greater 
rights than that. 

Appellant attacks the procedure of the Board in respect 
of hearings, contending that a hearing before the same 
Board members who conduct the inspection is not com¬ 
mensurate with the requirements of due process. 

In Fahey v. Mallonee, et al., 332 U. S. 245, 256, 67 S. Ct. 
1552, 91 L. ed. .the Supreme Court of the United Sates 
rejected a similar complaint. • There, in reversing the 
judgment of a three-judge District Court holding uncon¬ 
stitutional Section 5(d) of the Home Owners Loan Act of 
1933, as amended, the Supreme Court held: 

“ Objection is made to the administrative hear¬ 
ing upon the ground that it is before the same 
authority which has preferred the charges and 
that it cannot be expected, therefore, to be fair 
and impartial and that the Act does not provide 
for judicial review of the Boards determination 
on the hearing. We cannot, agree that courts 
should assume in advance that an administrative 
hearing may not be fairly conducted/ * 

Appellant complains of the Board’s procedure “par¬ 
ticularly when conducting a hearing to determine the ade¬ 
quacy of repairs after condemnation.” (Appellant’s 
brief, p. 9.) 

The Act does not provide for a hearing by the Board 
to determine the adequacy of repairs made by an owner 
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Appellant was duly notified of her right to a hearing 
before the orders of condemnation were issued, and ne¬ 
glected to avail herself of that opportunity. As this Court 
held in the case of Richards v. Davison, 45 App. D. C. 
395, 401: V 

“Having failed to request a hearing before the 
Commissioners, appellee can not complain now 
that he did not have one.” 

In Ross v. Stewart, 227 U. S. 530, 538, 33 S. Ct. 345, 57 
L.. Ed. 626, the Supreme Court of the United States held> 

“* * It is idle to say that the plaintiff did not 

have a hearing or an opportunity to be heard. He 
was notified of the contest, was served with a 
copy of the complaint, and was cited to answer, 
all in conformity with the regulations, and he could 
not have failed to understand that to make de¬ 
fault would be in the nature of a confession of his ' 
adversary r s claim and an abandonment of his own. 
Failing, as he did, to answer or interpose any ob¬ 
jection to the contest, he raised no issue entitling 
him to a hearing. His trouble is, not that he was • 
not accorded a hearing or an opportunity to be 
heard, but that he did not avail himself of the op¬ 
portunities afforded. ” ' 

'Appellant contends, on page 28 of her brief: 

# “* * * a hearing before the.,said Board * * * 
is the only remedy provided for by statute since 
the repeal of 5-614 (20:414), Dec. 17, 1942, 56 
Stat. 1056, Ch 762, S 6, which had provided a 
method for the vacation or modification of con¬ 
demnation orders in proceedings in the District 
Court.’’ 

\ 

The third prayer of appellant’s complaint (App. 8) was: 

1 % . _ 

“3. That the Court declare and adjudge that the 
defendants vacate, release, and discharge the said 
properties from the effect of the condemnation 


\ 



order of January 2, 1945, and' to decree further 
that their refusal to vacate said order is con¬ 
trary to law and that the said order of condemna- ' 
tion should have been vacated and released on the 
27th day of February, 1947, when the last inspec¬ 
tion was made by the commissioner.” 

The 9th Conclusion of Law made by the Trial Court was: 

“9. The refusal by the defendants to lift the 
order of condemnation of the buildings described 
in Finding Number 1 was and is entirely justi¬ 
fied. The defendants would be derelict in their 
duty to have done otherwise.” 

^ * 

In the light of the prayers for relief of appellant’s 
complaint, and of the proceedings in the District Court, 
including an inspection of her buildings by the Trial Court, 
it is difficult-to believe that the last mentioned contention 
of appellant is seriously advanced. 


The scope of the Findings of Fact, Conclusions of Law, 
and Judgment of the Trial Court. 

Appellant contends that the Findings of Fact, Conclu¬ 
sions, of Law, and Judgment of the Trial Court were be¬ 
yond the scope of the issues before the Court (Appel¬ 
lant’s Brief, p. 29). 

The issue presented to the Trial Court was “whether or 
not the Board’s action in refusing to lift the orders of 
condemnation was arbitrary in the face of plaintiff’s 
claim that she had repaired the defects which led'to the 
condemnation.” (Appellant’s Brief, p. 5.) 

The Act of May 1, 1906 prescribes but one standard. 
Whether a building be rented to persons of wealth or 
rented, as appellant alleges in her complaint that her 
property was, “* * * to colored tenants at modest ren- 
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Calendar No. 1702 


77th Congress 
2d Session 


SENATE 


AMENDING THE ACT TO CREATE A BOARD FOR 
THE CONDEMNATION OF INSANITARY BUILD¬ 
INGS IN THE DISTRICT OF COLUMBIA 


October 20 (legislative day October 15) 1942. — Ordered 

to be printed 


Mr. Burton, from the Committee on the District of 
Columbia, submitted the following 


[To accompany S. 2734] - . > 

• \ 

The Committee on the District of. Columbia, to whom 
was referred the bill (S. 2734) relating to the creation of 
a board for the condemnation of insanitary buildings in 
the District of Columbia, and for other'purposes, having 
considered the same, report favorably thereon, without 
amendment, and recommend that the bill do pass. 

A letter from the Acting President of the Board of 
Commissioners of the District of Columbia addressed to 
the chairman is attached hereto and’ made a part of this 
report for the information of the Senate. This letter ex- 




plains in detail the purposes for which this legislation 
is sought. 

Government of the District of Columbia, 

Washington, August 7,1942. 

Hon. Pat McCarran, - - 

Chaimum, Committee on the District of Columbia, 
United States Senate, Washington, D. C. 

My Dear Senator McCarran : The Commissioners have 
the honor to forward herewith a draft of a bill to amend an 
act entitled “An act to create a Board for the Condemna¬ 
tion of Insanitary Buildings in the District of Columbia, 
and for other purposes/ * approved May 1, 1906, as 
amended, and for other purposes. 

The purpose of this bill is to amend the act relating to 
the condemnation of insanitary buildings in the District 
of Columbia. The procedure provided by the existing 
statute is so unnecessarily cumbersome a& to prevent speedy 
action to require the remedying of insanitary conditions, 
if the owner of the building is not willing to cooperate. At 
this time, when housing facilities are limited, and tenants 
and roomers are not free to leave, because of insanitary 
conditions, their present abodes and select new ones, it is 
imperative the municipal authorities be clothed with power 
sufficient to require property owners to keep their buildings 
in habitable condition. 

The most important change made by this bill in the exist¬ 
ing act is the repeal of section 14 thereof (sec. 5-614, D. C. 
Code, 1940). That section gives to a property owner, whose 
building has been condemned by the Board for the Con¬ 
demnation of Insanitary Buildings, the right to institute 
an action in the District Court of the United States for the 
District of Columbia for the appointment of a new board 
of survey. Proceedings are had de novo before such 
Board. It is believed these proceedings in court are un¬ 
necessary if due process of law is afforded a property 
owner by giving him an opportunity to appear before and 
be heard by the administrative board. Section 3 of the 
existing act (sec. 5-603^ D. C. Code 1940) is amended by 
section 1 of this bill so as to provide for such hearing upon 
request. Of course, this bill does not deprive a property 
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Under existing law the Commissioners are only author¬ 
ized to prescribe penalties by way of fine for the violation 
of building and police regulations. It has been found that 
sfoch penalties are inadequate since in many cases persons 
find it cheaper to pay the fine than to comply with the reg¬ 
ulations. Section 7 of the bill gives the Commissioners 
the power to prescribe penalties of fine not to exceed $300 
or imprisonment not to exceed 10 days in lieu of or in addi¬ 
tion to any fine for the violation of building and police 
regulations. 

The bill and reports thereon have been submitted to the 
Bureau of the Budget, and the Director of the Budget ad¬ 
vises that there is no objection on the part of that office to 
the position taken by the Commissioners in connection with 
this matter. 

Respectfully, 


C. W. Kutz, 

Acting President, Board of Commissioners, D. C. 


EXCERPTS FROM HOUSE REPORT NO. 3398 ON S. 47, 
59TH CONGRESS, DATED APRIL. 20, 1906: 


“This bill requires that such buildings in the 
District of Columbia as are unfit for habitation by 
reason of sanitary defects be placed in proper 
sanitary condition or be demolished. It estab¬ 
lishes the administrative machinery and methods 
necessary to accomplish this end. Legislation has' 
already been enacted for the removal of dangerous 
c r unsafe buildings, but the statute books of the 
District are silent as to vacating and demolishing 
buildings incurably bad by reason of sanitary de¬ 
fects. 

“The purpose of'this bill is to promote public 
health. To accomplish this end it aims to remove 
conditions that are universally admitted to dimin¬ 
ish the stamina of those who come under their in¬ 
fluence and that are all but universally admitted 
to favor the development and spread of infectious 
diseases. These conditions are dampness, defec- 












live ventilation, and insufficient light, in the dwell¬ 
ing. Just in proportion as these conditions injure 
the individual they injure also the community, 
which is nothing but an aggregation of individuals. 

“The hurt done by darkness, dampness, and foul 
air in the home, and by resulting uncleanlmess, 
reacts with peculiar force on the community and 
on the race, since it is the mothers and the chil¬ 
dren who suffer above all others. Men and work¬ 
ing women generally, during their working hours 
at least, find relief from bad conditions existing in 
the home; mothers and children find no such re¬ 
spite. What the physical outlook is for a child, 
or for a race made up of children, developed, 
born, and reared among such conditions as have 
been described before your committee and in the 
public press as existing in some of the homes in 
this District can be readily appreciated even with¬ 
out technical knowledge of such matters. 

“The compulsory demolition of buildings that 
are no longer fit for use is the necessary comple¬ 
ment of vacating them. Buildings abandoned by 
their owners to the dilapidations of weather and of 
time are rendezvous of idle and disorderly persons, 
convenient harbors of refuge for criminals, and 
abodes of squatters. They form centers in and 
about which accumulate objectionable refuse of 
various kinds. By reason of their unprotected 
condition and the surreptitious manner in which 
- they are used, if used at all, their presence jeopar¬ 
dizes neighboring property in case of fire. And 
ultimately, as destructive processes take sway, 
the structure becomes a menace to the lives and 
the limbs of children and other irresponsible per¬ 
sons venturing within, and possibly even to the 
safety of passers by.^ For these reasons aban¬ 
doned buildings unfit 5 for further use should be 
demolished and removed. 


“While the proposed legislation can not be re¬ 
garded as a panacea for all of the sanitary ills of 















the District of Columbia, yet it strikes to the root 
of defective living and aims to protect the very 
source of racial well-being—the home. After all, 
it merely restores to the hoard, which it creates, 
authority that was vested in the late hoard of 
health prior to the establishment of the present 
form of government and so heneficiently exercised 
by it, hut which was in same way omitted from 
among the powers transferred to the health offi¬ 
cer, the legitimate successor of that body” (Em¬ 
phasis supplied.) 





